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Administrative Law, Cases on, American Case-Book Series. By Ernst Freund, Professor of Law, University of 
Chicago. Second Edition, 745 pages, 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Administrative Law, Cases on (CCH University Case-Book Series). By Felix Frankfurter, Byrne Professor of 
Administrative Law, Harvard University, and James F. Davison, Assistant Professor of Law, George 
Washington University. \;.1200 pages, price $7.00, De Luxe cloth binding. Commerce Clearing House, 
Inc., Chicago, Ill. 

Admiralty, Cases on, American Case-Book Series. By George de Forest Lord, Lecturer on Admiralty Law, 
Columbia University, and George C. Sprague, Assistant Professor of Law, New York University. 868 
pages, 1 vol., price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Agency (including Master and Servant), Cases on. By Eugene Wambaugh, Langdell Professor of Law Emeritus 
in Harvard University. Second Edition, 8vo, cloth, pp. xv + 1173, $6.00. Harvard University Press, 
Cambridge, Mass. 

Agency (including Cases on Master and Servant), Cases on the Law of. By Ernest W. Huffcut, late Professor 
of Law, Cornell University. Third Edition, revised by Horace E. Whiteside; pp. xxv, 915; 353 cases, 
8vo, buckram, $6.50 met. Little, Brown, & Co., Publishers, Boston, Mass. 

Agency (including Cases on Master and Servant), Cases on, American Case-Book Series. By F. C. Goddard, 
Professor of Law, University of Michigan. Second Edition, 965 pages, 1 vol., price $5.50, buckram 
binding. West Publishing Co., St. Paul, Minn. 

Agency, Cases on. National Case-Book Series. By Floyd R. Mechem, of the University of Chicago. Second 
Edition, 1925, revised by Warren A. Seavey, Professor of Law in Harvard University. 845 pages, 1 vol., 
price $5.00, cloth binding. Callaghan & Company, Chicago, Illinois. 

Agency, Cases on, 1924. By Edwin R. Keedy, Professor of Law in the University of Pennsylvania. 823 pages, 
$5.50. Blue Kodaleather binding. Bobbs-Merrill Company, Indianapolis, Indiana. 

Air Law, Cases on. By Carl Zollmann, Professor of Law, Marquette University. Second Edition, 612 pages, 
1 vol., price $6.00, fabrikoid binding. West Publishing Co., St. Paul, Minn. 

American Case-Book Series. A series of one-volume case-books for class use in law schools, covering the 
following subjects: Administrative Law (Freund), Admiralty (Lord & Sprague), Agency (Goddard), 
Bankruptcy (Britton), Bills and Notes (Smith & Moore), Carriers (Green), Code Pleading (Throckmorton), 
Common-Law Pleading (Whittier), Conflict of Law (Lorenzen), Constitutional Law (Hall), Contracts 
(Corbin), Corporations (Richards), Criminal Law (Mikell), Criminal Procedure (Mikell), Damages 
(Crane), Domestic Relations (Madden), Equity (Cook), Evidence (Hinton), Federal Jurisdiction and 
Procedure (Medina), Insurance (Vance), International Law (Hudson), (Scott), Legal Ethics (Costigan), 
Mortgages (Parks), Oil and Gas (Kulp), Partnership (Clark and Douglas), Pleading and Procedure (Clark), 
Property — Future Interests (Kales), (Powell), Property — Personal Property (Bigelow), Property — 
Rights in Lands (Bigelow), Property — Titles (Agiler), Property — Wills, Descent and Administration 
(Costigan), Public Utilities (Smith & Dowling), Quasi-Contract (Thurston), Sales (Woodward), Statutes 
(de Sloovere), Suretyship (Langmaid), Torts (Hepburn), Trade Regulation (Oliphant), Trial Practice 
(McBaine), Trusts (Costigan). West Publishing Co., St. Paul, Minn. 

Appellate Court Practice, Cases on. National Case-Book Series. By Edson R. Sunderland, Professor of Law, 
University of Michigan. 573 pages. Price $5.50, cloth binding. Published by Callaghan & Company, 
Chicago, Illinois, in 1924. 

Bailments and Public Callings, Cases on. Second Edition, revised printing, 1928. By Hugh E. Willis, Pro- 
fessor of Law in Indiana University. 1088 pages, $6.00. Blue Kodaleather binding. Bobbs- Merrill 
Company, Indianapolis, Indiana. 

Bailments & Public Utilities, Cases on. National Case-Book Series. By Edwin C. Goddard, Professor of Law, 
University of Michigan. Second Edition, 1060 pages, 1 vol., price $6.00. Callaghan & Company, Chicago, 
Illinois. 

Bankruptcy, Cases on, American Case-Book Series. By William E. Britton, Professor of Law, University of 
Illinois. 769 pages, 1 vol., price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Bankruptcy, Cases on the Law of. By Samuel Williston, Dane Professor of Law in Harvard University. 
Containing the Bankruptcy Acts of 1867 and 1898, and amendments of 1903, 1910 and 1926, together with 
cases on the law of bankruptcy, including fraudulent conveyances, with annotations. Second Edition, 
8vo, cloth. 648 pages, $5.00. Harvard University Press, Cambridge, Mass. 

Bankruptcy, Cases on. National Case- Book Series. By Evans Holbrook and Ralph W. Aigler, Professors of Law, 
University of Michigan. Second Edition, 1927, 661 pages, 1 vol., price $5.50, cloth binding. Callaghan 
& Company, Chicago, Illinois. 

Bankruptcy, Cases and other materials on the Administration of Insolvent Estates. National Case-Book Series. 
By Thomas C. Billig, Professor of Law, West Virginia University, and Homer F. Carey, Professor of Law, 
Northwestern University. 823 pages, price $6.00. Callaghan & Company, Chicago, Illinois. 
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Bills and Notes, Cases on. By Morton C. Campbell, Professor of Law in Harvard University. Published in 
1928, 1051 pages, $7.50. Morton C. Campbell, Harvard Law School, Cambridge, Mass. 

Bills and Notes, Cases on, American Case-Book Series. By Howard L. Smith, formerly Professor of Law, 
University of Wisconsin, and Underhill Moore, Professor of Law, Yale University. Third Edition, 967 
pages, 1 vol., price $6.00, fabrikoid binding. West Publishing Co., St. Paul, Minn. 

Bills and Notes, Cases on. National Case-Book Series. By William E. Britton, Professor of Law, University 
of Illinois. Second Edition, 1932. 777 pages, 1 vol., price $5.50. Callaghan & Company, Chicago, Illinois. 

Bills, Notes, and Cheques, Cases on the Law of. By Melville M. Bigelow, of the Boston University Law 
School. Second Edition, revised by Frank Leslie Simpson; pp. xiv, 511; 146 cases, 8vo, $5.00 met. Little, 
Brown, & Co., Publishers, Boston, Mass. . 

Business Law, Cases on. National Case-Book Series. By Alfred W. Bays, Professor, Northwestern Uni- 
versity School of Commerce. Third Edition, 1931. 1311 pages, x vol., price $5.50, cloth binding. Calla- 
ghan & Company, Chicago, Illinois. 

Business Units, Cases on. National Case-Book Series. By William O. Douglas, Professor of Law, Yale Uni- 
versity, and Mr. Carrol M. Shanks, formerly Professor of Law, Yale University. Management, 1748 pages, 
1 vol., price $7.50; Finance, 1218 pages, 1 vol., price $7.50; Losses, 1026 pages, 1 vol., price $7.50, cloth 
binding. Callaghan & Company, Chicago, Illinois. 

Carriers, Cases on the Law of Bailments and. By Emlin McClain, Judge of the Iowa Supreme Court. New 
Third Edition, Enlarged, pp. xx, 1125; 316 cases, 8vo, buckram, $6.00 net. Little, Brown, & Co., Pub- 
lishers, Boston, Mass. 

Carriers, Cases on, American Case-Book Series. By Frederick Green, Professor of Law, University of Illinois. 
Second Edition, 829 pages, 1 vol., price $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Civil Procedure, Cases on. By Austin Wakeman Scott, Story Professor of Law in Harvard University. Price 
$5.00 net. Published in 1915, by the Editor, A. W. Scott, Langdell Hall, Cambridge, Mass. Supplement 
published in 1922, $0.50. 

Civil Procedure, Cases on, 1932 Edition (CCH University Case-Book Series). By Roswell Magill, Professor 
of Law, Columbia University. 900 pages, price $6.50, De Luxe cloth binding. Commerce Clearing House, 
Inc., Chicago, IIl. 

Civil Procedure, Cases on, 1916. By William H. Lloyd, Professor of Law in the University of Pennsylvania. 
950 pages, $5.00. Blue Kodaleather binding. Bobbs-Merrill Company, Indianapolis, Indiana. 

Code Pleading, Cases on. National Case-Book Series. By Edson R. Sunderland, Professor of Law, University 
of Michigan. 761 pages, 1 vol., price $4.50, cloth binding. Callaghan & Company, Chicago, Illinois. 

Code Pleading, Cases on, American Case-Book Series. By Archibald H. Throckmorton, Professor of Law, 
Western Reserve University. 1 vol., 912 pages, buckram binding, price $5.50. West Publishing Co., 
St. Paul, Minn. 

Code Pleading, Selected Cases on. National Case-Book Series. By Edward W. Hinton, Professor of Law, 
University of Chicago. Third Edition, 1932. 667 pages, price $5.50. Callaghan & Company, Chicago, 
Illinois. 

Conflict of Laws, A Selection of Cases on. By Joseph H. Beale, Royall Professor of Law in Harvard University. 
Bound in 2 volumes (formerly issued in 3 volumes) Second Edition, 8vo, cloth, pp. 1689, $10.00. Harvard 
University Press, Cambridge, Mass. 

Conflict of Laws, A Shorter Selection of Cases on. Adapted to the use of schools which are unable to give 
to the course the time necessary for the longer collection. By Joseph H. Beale, Royall Professor of Law in 
Harvard University. Second Edition, 8vo, cloth, pp. 828, $6.00. Harvard University Press, Cambridge, 
Mass. 

Conflict of Laws, Cases on, American Case-Book Series. By Ernest G. Lorenzen, Professor of Law, Yale 
University. Third Edition, 1118 pages, 1 vol., price $6.00, fabrikoid binding. West Publishing Co., 
St. Paul, Minn. 

Conflict of Laws, Cases on. National Case-Book Series. By Henry W. Humble, Professor of Law. Second 
Edition, 1929. 785 pages, 1 vol., price $5.50, cloth binding. Published by Callaghan & Company, Chi- 
cago, Illinois. 

Constitutional Law, “ases on. By Eugene Wambaugh, Langdell Professor of Law Emeritus in Harvard 
University. 8vc, cloth, pp. xxxii + 1068, $6.00. (Book I, Introductory Topics; Book II, The Contract 
Clause, Ex Post Facto Laws, The First Ten Amendments; Book III, 13th, 14th, and 15th Amendments; 
Book IV, State and National Taxation, Money, the Commerce Clause.) Harvard University Press, 
Cambridge, Mass. 

Constitutional Law, Cases on, American Case-Book Series. By Walter F. Dodd, Professor of Law, Yale 
University. 1465 pages, 1 vol., price $7.00, fabrikoid binding. West Publishing Co., St. Paul, Minn. 

Constitutional Law, Cases on, American Case-Book Series. By James Parker Hall, late Dean of University 
of Chicago Law School. One vol. with 1926 Supplement, 1910 pages, buckram binding, price $6.50. West 
Publishing Co., St. Paul, Minn. 

Constitutional Law,Caseson. National Case-Book Series. By Dr. Lawrence B. Evans, Late Counsellor to the 
Brazilian Embassy, Washington. Second Edition, 1925. 1382 pages, price $5.50, cloth binding. Callaghan 
& Company, Chicago, Illinois. 

Constitutional Law, Cases on. National Case- Book Series. By Oliver P. Field, Professor of Political Science, 
University of Minnesota. 1114 pages, 1 vol., price $6.00, cloth binding. Callaghan & Company, Chicago, 
Illinois. 

Constitutional Law, Cases on, 1930. By Dudley O. McGovney, Professor of Law in the University of Cal- 
ifornia. 1803 pages, $7.50. Blue Kodaleather binding. Bobbs-Merrill Company, Indianapolis, Indiana. 

Constitutional Law, Cases on (CCH University Case-Book Series). By Henry Rottschaefer, Professor of Law, 
University of Minnesota. 1200 pages, price $6.50, De Luxe cloth binding. Commerce Clearing House, 
Inc., Chicago, Ill. 

Contracts, A Selection of Cases on. Edited and annotated by Samuel Williston, Weld Professor of Law in 
Harvard University; pp. xx, 1064; 412 cases, 8vo, buckram, $9.00 met. Little, Brown, & Co., Publishers, 

Boston, Mass. ; 
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Contracts, A Selection of ‘Cases on the Law of. Designed to furnish the student with a collection of cases 
developing the fundamental principles involved in the formation, performance and discharge of simple 
contracts and contracts under seal. By Judge William A. Keener, late Dean of Columbia University 
School of Law. Second Edition. Revised, reduced in size and brought to date by I. Maurice Wormser, 
Professor of Law, Fordham University and John T. Loughran, Lecturer, Fordham University. One 
vol., 1200 pages, bound in limp leather, $6.50. Publishers, Baker, Voorhis & Co., New York. 

Contracts, Cases on the Law of, American Case-Book Series. By Arthur L. Corbin, Professor of Law in Yale 
University. 1538 pages, 1 vol., price $6.50, buckram binding. West Publishing Co., St. Paul, Minn. 
Contracts, Cases on, 1932 Edition (CCH University Case-Book Series). By George P. Costigan, Jr., Professor 
of Law, University of California. 1150 pages, price $6.50, De Luxe cloth binding. Commerce Clearing 

House, Inc., Chicago, Il. 

Contracts, Cases on. National Case-Book Series. By Grover C. Grismore, Professor of Law, University of Mich- 
igan. 1931 Edition. 1271 pages, 1 vol., price $6.50, cloth binding. Callaghan & Company, Chicago, Illinois. 

Conveyances, Cases on. By Joseph Warren, Bussey Professor of Law in Harvard University. 804 pages. 
Accretion, Lapse of Time, Forms of Conveyances, Boundaries, Estates, Landlord and Tenant, Joint 
Ownership, Easements, Covenants for Title, Sealing and Delivery, Registration, Estoppel, Abstract of 
Title. $5.00 net. 

Conveyances, Cases on (CCH University Case-Book Series). By Marion R. Kirkwood, Professor of Law, 
Stanford University. 800 pages, price $6.00, De Luxe cloth binding. Commerce Clearing House, Inc., 
Chicago, Il. 

Corporate Reorganization, Cases on. By William O. Douglas, Professor of Law, Yale University, and Carrol 
M. Shanks, of the New York Bar. 559 pages, 1 vol., price $6.00, fabrikoid binding. West Publishing 
Company, St. Paul, Minn. 

Corporation Finance, Cases on. By Adolph A. Berle, Associate Professor of Law, Columbia University. 
QIr pages, r vol., price $6.50, fabrikoid binding. West Publishing Company, St. Paul, Minn. 

Corporations, Cases on. By Edward H. Warren, formerly Weld Professor of Law in Harvard University. 
Second Edition. Used in forty lawschools. 1oos pages with an appendix of Corporate Forms. $6.75 net. 
Amee Bros., 21 Brattle St., Cambridge, Mass. 

Corporations, Municipal, Cases on the Law of. By Joseph Henry Beale, Royall Professor of Law in Harvard 
University. 8vo, cloth, pp. 685, $4.00. Harvard University Press, Cambridge, Mass. 

Corporations, Municipal, Cases on the Law of. By John E. Macy, of the Faculty of Boston University Law 
School. The most comprehensive case-book on this subject. Second Edition, 1 vol., pp. xiv, 503; 177 
cases, 8vo, buckram, $6.00 net. Little, Brown, & Co., Boston, Mass. 

Corporations, Municipal,Cases on the Law of, 1931 Edition (CCH University Case-Book Series). By 
Charles W. Tooke, Professor of} Law, New York University. 900 pages, price $6.50, De Luxe cloth 
binding. Commerce Clearing House, Inc., Chicago, IIl. 

Corporations, Private, Cases on the Law of. By Daniel Frederick Burnett, Professor of Law in New York 
University. 1 vol., 8vo, buckram, $6.00 net. Little, Brown, & Co., Boston, Mass. 

Corporations, Private, Cases on, American Case-Book Series. By H. S. Richards, late Dean of the University 

, of Wisconsin Law School. Second Edition. 1018 pages, 1 vol., price $6.00, buckram binding. West 
Publishing Co., St. Paul, Minn. 

Corporations, Private, Cases on. By George F. Canfield, and I. Maurice Wormser. Third Edition 1932, by I. 
Maurice Wormser. 1132, pages, $6.00. Blue Kodaleather binding. Bobbs-Merrill Company, Indianapolis, 
Indiana. 

Credit Transactions, Cases on. By Wesley A. Sturges, Professor of Law, Yale University. 1228 pages, 1 vol., 
price $6.50, fabrikoid binding. West Publishing Co., St. Paul, Minn. 

Creditors’ Rights, Cases on (CCH University Case-Book Series). By John Hanna, Professor of Law, Columbia 
University. 1100 pages, price $7.00, De Luxe cloth binding. Commerce Clearing House, Inc., Chicago, Ill. 

Criminal Law, Administration of, Cases on, 1928. By Edwin R. Keedy, Professor of Law in the University of Penn- 
sylvania. 586 pages, $5.00. Blue Kodaleather binding. Bobbs-Merrill Company, Indianapolis, Indiana. 

Criminal Law, Cases on. By Joseph Henry Beale, Royall Professor of Law in Harvard University. Fourth 
Edition. 8vo, cloth, pp. xvi + 1145, $6.00: Harvard University Press, Cambridge, Mass. 

Criminal Law, Cases on, American Case-Book Series. By William E. Mikell, Professor of Law, University of 
Pennsylvania Law School. Second Edition, 825 pages, 1 vol., price $5.00, buckram binding. Together with 
abridged edition of Mikell’s Cases on Criminal Procedure, both books bound in one volume, $5.50. West 
Publishing Co., St. Paul, Minn. 

Criminal Law, Caseson. Third Edition, 1930. By Augustin Derby, Professor of Law in New York University. 
865 pages, $5.00. Blue Kodaleather binding. Bobbs-Merrill Company, Indianapolis, Indiana. 

Criminal Law and Procedure, Cases on (CCH University Case-Book Series). By John B. Waite, Professor of 
Law, University of Michigan. 800 pages, price $6.50, De Luxe cloth binding. Commerce Clearing House, 
Inc., Chicago, Ill. 

Criminal Procedure, Cases on, American Case-Book Series. By William E. Mikell, Professor of Law, Uni- 
versity of Pennsylvania Law School. 427 pages, 1 vol., price $4.50, buckram binding. Abridged edition 
of Mikeli’s Cases on Criminal Procedure, 180 pages, $2.00. West Publishing Co., St. Paul, Minn. 

Damages, Cases on, American Case-Book Series. By Judson A. Crane, Professor of Law, University of 
Pittsburgh. 508 pages, 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Damages, Cases on the Law of. By Joseph H. Beale, Royall Professor of Law, Harvard University. Third Edition, 
pp. xvi, 624; 224 cases, crown 8vo, buckram, $6.00 met. Little, Brown, & Co., Publishers, Boston, Mass. 

Damages, Cases on. National Case-Book Series. By Ralph S. Bauer, Professor of Law, DePaul University. 
Second Edition, 1932. 768 pages, 1 vol., price $5.50. Callaghan & Company, Chicago, Illinois. 

Domestic Relations, Cases on, American Case-Book Series. By Joseph W. Madden, Professor of Law, Uni- 
versity of Pittsburgh. 750 pages, 1 vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Domestic Relations, Cases on. National Case-Book Series. By William E. McCurdy, Professor of Law in the 
a Law School. 1267 pages, 1 vol., price $6.50, cloth binding. Callaghan & Company, Chicago, 

inois. 
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Domestic Relations, Cases on (CCH University Case-Book Series). By Albert C. Jacobs, Associate Professor 
of Law, Columbia University. About 800 pages, price $6.50, De Luxe cloth binding. Commerce Clearing 
House, Inc., Chicago, Ill. 

Domestic Relations and the Law of Persons, Cases on. Third Edition, Enlarged (1920). By Edwin H. 
Woodruff, Professor of Law at Cornell University. 8vo. Price, law canvas, $5.00 met. Publishers, Baker, 
Voorhis & Co., New York. 

Equitable Relief Against Defamation and Injuries to Personality, Cases on. By Dean Roscoe Pound, Carter 
Professor of Jurisprudence in Harvard University. Revised edition by Zechariah Chafee, Jr., Professor of 
Law in Harvard University. 147 pages, $1.50. Published by Z. Chafee, Jr., Langdell Hall, Cambridge, 
Mass. 

Equitable Relief Against Torts, Cases on. By Zechariah Chafee, Jr., Professor of Law in Harvard University, 
Published in 1924. 530 pages, 1 vol., price $4.50. For sale by Callaghan & Company, Chicago, Illinois. 

Equity, Cases on, American Case-Book Series. By Walter Wheeler Cook, Professor of Law, Johns Hopkins 
University. Three-Volume Edition, Second Edition, fabrikoid binding. Vol. I, 680 pages, price $6.00; Vol. 
II, 662 pages, price $6.00; Vol. III, about 900 pages, price $6.50. West Publishing Co., St. Paul, 
Minn. 

Equity, Cases on, American Case-Book Series. By Walter Wheeler Cook, Professor of Law, Johns Hopkins 
University. One-Volume Edition. Second Edition, 1220 pages, fabrikoid binding, price $6.50. West Publishing 
Co., St. Paul, Minn. 

Equity, Cases on, 1928. By Edgar N. Durfee, Professor of Law in the University of Michigan. 830 pages, 
$6.00. Blue Kodaleather binding. Bobbs-Merrill Company, Indianapolis, Indiana. 

Equity Jurisdiction, A Brief Survey of. Second Edition, Enlarged. By C. C. Langdell, LL.D., late Dean 
of the Harvard Law School. Being a collection of seventeen articles published in the Harvard Law Review, 
containing Index and Table of Cases. Price, buckram, $5.00. Cloth cut flush. The Harvard Law Review 
Association, Cambridge, Mass. : 

Equity Jurisdiction, Cases in. By James Barr Ames, late Dean of the Harvard Law School. Vol. I, Parts 
I-VI, 8vo, cloth cut flush, pp. ix + 665, $4.25. Vol. Ia (first three chapters only), 8vo, cloth cut flush, 
pp. ix + 459, $3.00. Vol. II, Parts I-III, 8vo, cloth cut flush, pp. vii + 312, $2.00. Harvard University 
Press, Cambridge, Mass. 

Equity Pleading, Collection of Cases on. National Case-Book Series. By Edward W. Hinton, Professor of 
Law, University of Chicago, 1927 Edition. 427 pages, 1 vol., price $4.25, cloth binding. Callaghan & 
Company, Chicago, Illinois. 

Evidence at the Common Law, a Selection of Cases on. By James Bradley Thayer, late Weld Professor of 
Law in Harvard University. Revised edition, 1925, by John McArthur Maguire, Professor of Law in 
Harvard University. 8vo, cloth, pp. xv + 1033 + 102, $7.50. Harvard University Press, Cambridge, 
Mass. 

Evidence, Cases on. Taken exclusively from the New York Court of Appeals Reports, but citing thousands 
of cases from all other American and English jurisdictions. By Professor John T. Loughran and John S. 
Roberts of the Fordham University School of Law. One volume, price $7.00. Baker, Voorhis & Co., 
New York. 

Evidence, Cases on the Law of, American Case-Book Series. By Edward W. Hinton, Professor of Law in the 
University of Chicago. Second Edition, 971 pages, 1 vol., price $6.50, fabrikoid binding. West Publishing 
Co., St. Paul, Minn. 

Evidence, Cases on the Law of. By John H. Wigmore, Dean of the Northwestern University Law School. 
Third Edition. pp. xxxii, 1419. 8vo, Printed on thin paper. Buckram, $7.50 net. Little, Brown, & 
Co., Publishers, Boston, Mass. 

Federal Jurisdiction and Procedure, Cases on, American Case-Book Series. By Harold R. Medina, Associate 
Professor of Law, Columbia University. 684 pages, 1 vol., buckram binding, price $5.00. West Publish- 
ing Co., St. Paul, Minn. 

Federal Jurisdiction and Procedure, Cases on. National Case-Book Series. By Felix Frankfurter, Professor 
of Law, Harvard University, and Wilbur G. Katz, Professor of Law, University of Chicago. 1931 Edition. 
788 pages, 1 vol., price $6.00, cloth binding. Callaghan & Company, Chicago, Illinois. 

Future Interests, Cases on, American Case-Book Series. By Albert M. Kales, late of the Chicago Bar. 729 
pages, 1 vol., price $5.00, buckram binding. This volume is Volume IV of a five-volume case-book on 
Property. West Publishing Co., St. Paul, Minn. 

Future Interests, Cases on, American Case-Book Series. By Richard R. Powell, Professor of Law, Columbia 
University, assisted by Lewis M. Simes, Professor of Law, University of Michigan. 968 pages, 1 vol., 
price $6.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Insurance, Cases on, American Case-Book Series. By William R. Vance, Professor of Law, Yale University 
Law School. Second Edition, 1020 pages, 1 vol., price $6.00, fabrikoid binding. West Publishing Co., 
St. Paul, Minn. 

Insurance, Cases on (CCH University Case-Book Series). By Edwin W. Patterson, Professor of Law, Co- 
lumbia University. 850 pages, price $6.00, De Luxe cloth binding. Commerce Clearing House, Inc., 
Chicago, Ill. 

Insurance, Cases on the Law of. By Edwin H. Woodruff, Professor of Law at Cornell University. Second 
Edition. 1 vol., 8vo, bound flexibly, $5.50 met. In use at Cornell, New York University, University of 
Missouri, Iowa State University, Fordham University Law School, and other law schools. Publishers, 
Baker, Voorhis & Co., New York. 

Insurance, Cases and Other Materials on, 1931. By George W. Goble, Professor of Law in the University of 
Illinois. 900 pages, $6.00. Blue Kodaleather binding. Bobbs-Merrill Company, Indianapolis, Indiana. 
tance (Marine, Fire, and Life), Cases on. By Eugene Wambaugh, Langdell Professor of Law Emeritus 
in Harvard University. 8vo, cloth, pp. xiv + 1197, in two parts (not sold separately), $6.00. Harvard 
University Press, Cambridge, Mass. 

International Law, Cases on, American Case-Book Series. By Manley O. Hudson, Professor of Law, Harvard 
University. 1538 pages, 1 vol., price $6.50. West Publishing Co., St. Paul, Minn. 
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International Law, Cases on, American Case-Book Series. By James Brown Scott, Lecturer on International 
Law in the School of Foreign Service, Georgetown University. 1196 pages, 1 vol., price $6.00. West 
Publishing Co., St. Paul, Minn. 

International Law, Leading Caseson. National Case-Book Series. By Dr. Lawrence B. Evans, Late Counsellor 
to the Brazilian Embassy, Washington. Second Edition, 1922. 849 pages, price $5.25, cloth binding. 
Callaghan & Company, Chicago, Illinois. ' 

Interstate Commerce, Cases on. By Felix Frankfurter, Byrne Professor of Administrative Law in Harvard 
University. Second Edition, 8vo, cloth, pp. xii + 984, $7.00. Harvard University Press, Cambridge, Mass. 

Labor Law, Cases on. By Francis Bowes Sayre, Professor of Law in Harvard University. Second impression, 
8vo, cloth, $5.00. Harvard University Press, Cambridge, Mass. 
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AN INQUIRY INTO THE PRINCIPLES OF THE 
LAW OF CONTRACTS 


HIS notion of contract is part of men’s common stock even out- 

side the field of legal science, and to men of law so familiar and 
necessary in its various applications that we might expect a settled and 
just apprehension of it to prevail everywhere. Nevertheless we are 
still far short of this.” Savigny, System des heutigen romischen Rechts 
(1840-49) § 140. 


“The law of contracts . . . after starting with some degree of 
unity now tends from its very size to fall apart. The simplest appli- 
cations of fundamental principles of contracts when found in an in- 
surance policy or a contract of suretyship are often considered by writers 
on those topics as peculiarities of the law of insurance or of surety- 
ship, controlled by no general rules. It therefore seems desirable to 
treat the subject of contracts as a whole, and to show the wide range 
of application of its principles.” Wéilliston, Contracts (1920) iii. 


“Learned Americans are still engaged from time to time in valiant 
efforts to reduce the common-law rules of contract, and the doctrine 
of consideration in particular, to strict logical consistency. That quest 
is, in my humble judgment, misconceived. Legal rules exist not for 
their own sake, but to further justice and convenience in the business 
of human life; dialectic is the servant of their purpose, not their master. 
Reasonableness, no doubt, is the ideal of the common law; and the 
words “ reason” and “ logic” go back to Latin and Greek words of 
like or nearly like original import; nevertheless the field of reason, as 
we understand it in English, includes many things outside strict logical 
deduction. One could say more of this, but it would be superfluous for 
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the greater part of English readers.” Pollock, Principles of Contract 
(goth ed. 1921) xxi. 


When the enterprising manufacturer puts a new automobile 
upon the market, he does not say that it is the only true one; nor 
— if he is wise — does he assert it to be the best. He points out 
as well as he can its price and characteristics, and hopes that a 
substantial portion of his public will find it well suited to their 
needs. The theoretical jurist’s aspirations must be still more 
modest, for it is not likely that he can call his product even new. 
He can offer his readers nothing but a vehicle for arriving at 
justice, and if some of them find it swift, safe, and economical he 
may count his labors a success. 

To suggest that something may be gained by a fresh approach 
to so ancient a subject as the law of contracts, and to suggest it 
at the moment when the American Law Institute is summarizing 
the conclusions of a century whose legal thinking revolved about 
the ideas of property and contract, is to assume a heavy burden 
of proof. But it seems possible that such a period furnishes the 
precise conditions under which a new approach is most likely to 
bear fruit. It is characteristic of human experience that the 
familiar is complex. Every system of thought and action reaches 
a point where the elaboration and refinement of accepted methods 
ceases to yield results commensurate with the labor which it in- 
volves. Starting with some obvious — but not necessarily simple 
— fact or concept, it qualifies, elaborates, and embroiders this 
with experience until the mind is compelled, by force of its very 
limitations, to resolve the familiar into its elements and rearrange 
them in a more manageable form. Thus, the Copernican As- 
tronomy is a simpler system than the Ptolemaic,’ the steam 
locomotive is a simpler mechanism than the draft horse, and the 
motor truck is simpler than the locomotive which it now threatens 
to replace. The existing law of contracts, with its four and 
seven volume treatises, and its supplementary treatises on insur- 





1 See ENcycLopepiA BrirANNIca (14th ed. 1929) Astronomy, 581-85. 

2 Of course this does not mean that the invention of the gas engine required 
less intellectual effort than the invention of the steam engine by Watt. Quite the 
reverse. But the more elaborate thinking involved in inventing the gas engine 
produced a mechanism by which the energy of combustion is converted into vehicu- 
lar motion more directly, and with less waste. 
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ance, negotiable instruments, and sales, appears not dissimilar to 
the reciprocating steam engine at the height of its perfection 
thirty years ago. Like that engine, it represents a century’s re- 
finement upon a single valuable idea. Like that engine, it has 
developed its idea into a complex instrument of tremendous 
power. Like that engine, it has evolved forced draft, feed-water 
heaters, super-heaters, triple expansion cylinders, condensers, and 
differential valve gears. To study it is an education. To drive 
and contemplate it is an unalloyed delight. But its designer will 
ultimately turn from contemplating its perfections to reflecting 
on its irreducible defects. He will think of the inherent wasteful- 
ness of its heat cycle, of its bulk, of the growing difficulty of se- 
curing competent operation. He will toy with ideas of an internal 
combustion engine, where the fire will strike directly on the pis- 
tons, and which anyone can drive. His fingers will reach and 
find a pencil. He will begin to draw. 

It will not be amiss, in beginning so ambitious a project, to 
consider the nature of that reasonableness which Sir Frederick 
Pollock, like Coke and Blackstone before him,* claims as the 
historic ideal of the common law. Certainly that reasonableness 
has not consisted in the construction of comprehensive series of 
definitions under which every human relationship could be classi- 
fied and filed. Still less has it consisted in the formulation of 
some fixed purpose, conceived of as the end of law, to serve 
which every private and official action must be made to bend. 
The strength of English law, as of English government, resides 
in a traditional willingness to hear the parties out on both 
the facts and the ethics of their cases, to search patiently for 
the root of every controversy, and to decide it according to the 
interests and habits of the parties principally involved. A good 
common-law argument begins, and can often be very nearly 
ended, by a penetrating exposition of the facts. Perhaps a state- 
ment of the law of contracts should try to begin in the same 
way. 

The facts involved in every contract litigation may be arranged 
roughly under four familiar heads: (1) Promise; (2) Considera- 





3 See 1 Co., Preface to the Reader; Bt. Comm. Intro., §§ 2, 3. These writings 
are often quoted, but it is impossible to express their spirit in a sentence. One 
must read the whole. 
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tion; (3) Breach; (4) Remedy. The first three are facts of the 
street or counting-house which together constitute the plaintiff’s 
alleged grievance; the fourth is the official action which it is the 
purpose of the lawsuit to produce. Everything else connected 
with the litigation, the so-called rules of law, the concepts of 
legal power, legal right, legal duty, void and voidable obligations, 
of substantive and remedial rights, are merely so much intellec- 
tual apparatus designed to bring the fact which will end the pro- 
ceedings into a satisfactory relationship to the facts which went 
before. The simpler and more direct this intellectual apparatus 
the smaller will be the chance of error and the more just and cer- 
tain the result of the litigation will become. Let us turn then to 
a more detailed examination of the facts. 


PROMISE 


The reader can doubtless recognize a promise without the aid 
of definition; but since we are to study its consequences a brief 
survey of its characteristics is required. In the first place, a 
promise does not differ from other predictions either in the fact 
that it arouses expectations or in the strength and precision of 
the expectations that are aroused. Citizen A opens his morning 
paper and learns that astronomer X says that there will be an 
eclipse of the sun visible in a neighboring city on August 31, 1932, 
beginning at 3:29:17 P.M. He also learns that candidate Y says 
that he will, if elected, reduce the municipal payroll and pay no 
regard to party services or affiliations in appointments to munici- 
pal posts. Citizen A probably has complete confidence in the 
fulfillment of astronomer X’s prediction, and he may or may not 
have confidence in the assurance of candidate Y. But, whether 
his faith in candidate Y is large or little, he would probably speak 
of his assurance as a promise, a name which he would never think 
of applying to the prediction of astronomer X. What, then, is 
the essential difference between these two predictions? It seems 
to lie in the character of the causal relationship asserted between 
the fact predicted and the prediction itself. Astronomer X says 
that he makes his statement because he is compelled to make it 
by the facts. Candidate Y says that certain events will happen 
because they are compelled to happen by his word. Either state- 
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ment may be true; events may prove either to be false. The 
essence of a promise is that it asserts the power of the speaker’s 
mind over the future; a prediction asserts the power of the future 
over the speaker’s mind. 

Either kind of assertion may, of course, be conditional, that 
is, limited by one or more contingencies which are neither prom- 
ised nor foretold. Candidate Y’s promise is conditional on his 
election, and the prediction that an eclipse will be visible in a 
certain city is conditional on the absence of clouds. And it is 
to be observed that every promise is always conditional on one 
contingency which is neither promised nor predicted, namely, 
on an act of will by someone other than the promisor. A man 
may vow himself to lifelong celibacy, to the pursuit of medicine, 
or to the discovery of the North Pole, and thereby affirm the 
power of his present will over all his future conduct in the most 
emphatic terms. But such assertions are not promises, at least 
not in any sense which concerns the common law. To be of in- 
terest to lawyers a promise must concern at least two persons; 
it must assert not only that the speaker has a power over the 
future but that he confers a part of this power on someone else. 
We may, therefore, propose the following tentative definition: 


A promise is an assertion that someone other than the speaker pos- 
sesses, by force of the assertion, some power over the future which he 
did not previously possess. 


It would be interesting to compare this with the American Law 
Institute’s definition * and to examine their respective merits and 
defects. That discussion, however, must be reserved for another 
place. For the present it is sufficient to point out that the defini- 
tion here submitted has at least the practical advantage of yield- 
ing, by implication, a definition of “ promisee ”: 

A promisee is a person to whom the speaker attributes some power 


which is asserted by the promise to exist. 


The term “ promisee ” is not defined in the Restatement, and to 
the present writer it does not seem easy to determine in precisely 
what sense that term is used.° 





4 See Contracts RESTATEMENT (Am. L. Inst. 1925) § 2. 
5 See id. §§ 2, 5, 8, 16, 75, 133, 135, 136, 142, 143, 144. 
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We must now notice two of the most persistent sources of 
difficulty in the law of contracts: first, the fact that words fre- 
quently mean different things to the speaker and to the hearer; 
second, the fact that promise and prediction are often inextri- 
cably mixed up in the same phrase. 

When merchant A promises merchant B that he will deliver 
125 bales of cotton “ ex Peerless,” both parties understand this 
as an assertion that B, by virtue of the promise, possesses a power 
to command cotton which he did not previously possess. But 
to A this may mean a power to obtain cotton from a ship which 
sailed from Bombay in October, while to B it may mean a power 
to obtain cotton from an entirely different vessel which left 
Bombay two months later. There are, in fact, two distinct 
assertions— the one uttered and the one heard —and legal 
consequences may conceivably be predicated on either, on 
neither, or on both. This becomes vividly apparent whenever 
parties are negotiating at a distance so that the utterance 
and the hearing are separated by an appreciable interval of 
time. Most of the controversies which have arisen from this 
kind of situation revolve about the question whether the utter- 
ance or the hearing of some promise is to be given controlling 
force.’ 

Even if both A and B refer to the same Peerless, A’s asser- 
tion is a compound of promise and prediction; B’s power to com- 
mand cotton is asserted to exist partly because A’s word binds 
him to a certain course of conduct and partly because A expects 
the Peerless to arrive. No one understands A to assert, how- 
ever, that the Peerless will come in because he promises that it 
will. That part of his assertion is a prediction of the same order 
as that of astronomer X.° The promissory part of an assertion 





6 Raffles v. Wichelhaus, 2 H. & C. 906 (1864). 

7 See, e.g., the rules governing the formation of contracts inter absentes, Con- 
TRACTS RestaTEMENT (Am. L. Inst. 1925) §§ 64-74; and the delivery of sealed in- 
struments, id. §§ 95-102; the question whether cross-offers accept each other, Tinn 
v. Hoffman & Co., 29 L. T. (N.s.) 271 (1873); Mactier’s Adm’rs v. Frith, 6 Wend. 
103 (N. Y. 1830) ; the question whether an offeree is bound by an acceptance sent 
but not delivered, Postal Tel. Cable Co. v. Willis, 93 Miss. 540, 47 So. 380 (1908) ; 
and the problem of acceptance by silence, Prescott v. Jones, 69 N. H. 305, 41 Atl. 
352 (1898); Phillips v. Moor, 71 Me. 78 (1880). 

8 See Unrrorm Sates Act § 8. 
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about the future is confined to that portion of the events predicted 
which are asserted to be under the promisor’s control.° 

It will be convenient to pause at this point to define four 
phrases which will be used henceforth throughout this essay as 
terms of art. By “ apparent promise” is meant the promise as 
heard and understood by the promisee — in the illustrative case 
just stated the promise to deliver cotton from that Peerless 
which sailed in October from Bombay. By “ actual promise ” 
is meant the promise as uttered and understood by the promisor 
— the promise to deliver cotton from the December Peerless. 
By “ power predicted ” is meant the entire power which any ex- 
pression either wholly or partly promissory attributes to the 
promisee — in our illustration the power to obtain cotton at the 
time when the designated vessel would normally arrive. By 
“power asserted ” is meant that portion of the power predicted 
which the promisor purports to be creating by force of the promis- 
sory utterance. In the illustrative case the power asserted is 
limited by the continued existence of the cotton and possibly by 
other facts as well. 

So much for the anatomy of a promise. Let us now consider 
its function, the characteristics that make it a useful instrument 
in the conduct of affairs. To the promisor the chief importance 
of a promise may often reside in its consequences to his own 
moral integrity and self-respect. But to others its chief impor- 
tance is in its value, and by this is meant its value to the promisee. 
The value of a promise is the product of two factors: (1) the 
value of the power predicted, measured by the promisee’s desire 
for it, and (2) the credit of the promise, measured by the prom- 
isee’s faith that the promisor’s assertions and predictions will 
prove true. The value of the power predicted rather than of the 
power asserted is properly taken as the first factor, first, because 
the promisee is normally not conscious of any difference between 
them, secondly, because even if he is conscious of such difference 
he bases his economic calculations on the assumption that it is 





® This, of course, is not the same as saying that the promissory part of an as- 
sertion about the future is confined to that portion of the events predicted which 
are under the promisor’s control in fact. If the Peerless arrives safely and A does 
not deliver the cotton, he will be liable whether he owned any cotton on board 
or not. 
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the expected which will happen and that he will possess not 
merely the power asserted but the predicted power as well. As 
for the second factor: the extended debate which has revolved 
about the question of how one promise can serve as consideration 
for another *° seems frequently to proceed on the concealed as- 
sumption that the credit of a promise is derived from the prospect 
of being able to bring a suit upon it and that the value of a prom- 
ise is therefore conferred upon it by the law.’ In this assumption 
a modicum of truth seems to be compounded with a large alloy 
of error. The credit of a promise results from the promisee’s 
belief that the promisor will be both able and willing to perform 
it; and while this belief may perhaps be strengthened in some 
cases by the promisee’s knowledge that he has the coercive 
weapon of a lawsuit in his pocket, the smaller the importance of 
this factor the higher the credit of the promise is apt to be.’ 

Finally, it should be noted that every promise has a cost, or 
negative value, to the promisor, dependent on the expected cost 
of performance and the probability that it will have to be per- 
formed. But unless the promise is for the payment of money 
this cost need not be equal to the positive value of the promise 
to the promisee, and it is possible that the cost and value may 
differ very widely in amount. 





10 See Williston, Successive Promises of the Same Performance (1894) 8 Harv. 
L. Rev. 27; Ames, Two Theories of Consideration (1899) 12 id. 515, 13 id. 29; 
Langdell, Mutual Promises as Consideration for Each Other (1901) 14 id. 496; 
Williston, Consideration in Bilateral Contracts (1914) 27 id. 503; Ballantine, 
Mutuality and Consideration (1914) 28 id. 121; Oliphant, Mutuality of Obligation 
in Bilateral Contracts at Law (1925) 25 Cox. L. Rev. 705, (1928) 28 id. 997; 
Williston, The Effect of One Void Promise in a Bilateral Agreement (1925) 25 id. 
857; Corbin, Non-Binding Promises as Consideration (1926) 26 id. 550. These 
essays, together with some others, are collected in SELECTED READINGS ON THE LAW 
oF ConTRACTS (1931) 320-491. See also 1 WILLISTON, ConTRACTS (1920) §§ 102-05. 

11 To the present writer the supposed difficulty in reconciling the rule that an 
illusory promise is no consideration with the rule that a promise unenforceable 
under the Statute of Frauds may be consideration seems to rest on this assumption. 
See 1 Wittiston, Contracts § 105. If this assumption is abandoned, it at once be- 
comes apparent that the former is not a promise at all because it wholly fails to 
assert any power in the promisee, while the latter does assert a.power in the 
promisee, and may enjoy a higher credit than may promises on which a lawsuit 
could be brought. 

12 See Ames, Two Theories of Consideration (1889) 13 Harv. L. REv. 29, 33. 
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CONSIDERATION 


The term “ consideration ” has been used in so many senses 
that anyone who employs it must define it for his own purposes 
anew.’* In using it as a title, I mean to include thereunder all acts 
or omissions on the part of anyone other than the promisor which, 
taken in connection with the promise, may be thought to afford 
a reason for granting a legal remedy upon its breach. So stated, 
the question whether consideration exists in any given instance 
depends not on the character of the particular act relied upon as 
consideration but on its relation to the parties, to the promise, 
and to the particular remedy which is sought. The relation of 
consideration to the remedy will be dealt with when we come to 
discuss the subject of remedies below. The relation of considera- 
tion to the parties and to the promise may be dealt with to ad- 
vantage now. 

In the typical case of unilateral contract these relationships 
are quite complex. A promises B that if B will ship him a reaper, 
A will pay B $500 ten days after it is shipped. B ships the 
reaper, thus furnishing “ consideration,” and a contract is said to 
have been formed.’* Here A has requested B to ship the reaper, 
he has made a promise to induce compliance, and the promise 
has actually induced B to comply with A’s request. Since A 
promised $500 to induce the shipment of the reaper, it may be 
inferred that the reaper has a value to him at least equal to the 
$500 which he has said that he would pay. Since it was necessary 
to promise $500 to induce B to ship the reaper, it may be inferred 
that parting with the reaper involves a cost or “ detriment ” to B 
not much less in amount than the $500 which B fixes as the price. 
In the typical case of bargain, therefore, we have far more than 
a mere promise plus a “ legal detriment ” incurred at the promi- 
sor’s request. We have the transfer of a reaper from B, to whom 





13 The truth of this statement is nowhere better illustrated than in the Con- 
tracts Restatement where, in order to give this term a precise meaning, the drafts- 
men have been compelled to adopt a definition so limited (§ 75) that approximately 
one-half of the matter which usually has been dealt with under the title Considera- 
tion is now relegated to a sub-division headed Informal Contracts without Assent 
or Consideration. Compare Contracts REsTaTEMENT (Am. L. Inst. 1925) $$ 75-94 
with 1 WiLListon, CONTRACTS c. 6. 

14 Port Huron Mach. Co. Ltd. v. Wohlers, 207 Iowa 826, 221 N. W. 843 (1929). 
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it is worth not over $500, to A to whom it is worth as much or 
more. We have the agreement of both parties that $500 will not 
only compensate B for the detriment that he has suffered but 
will give him a fair share of the increment of economic value re- 
sulting from the transfer of the reaper from B to A. The very 
making of the bargain shows that its completion is expected to 
result in economic advantage to both parties; hence every ethical 
instinct demands that it be carried out. The case is simple from 
the legal standpoint, not because the relationships are simple, but 
because every aspect of these relationships points to one con- 
clusion, that A, having got the reaper, should pay the price which 
he agreed. 

It is said of such transactions as that which we have been dis- 
cussing, sometimes that B exchanges the reaper for A’s promise,*° 
sometimes that he exchanges the reaper for $500,'° sometimes 
that he exchanges the reaper for the legal right to sue A for the 
agreed price.’ No one of these three modes of statement seems 
quite accurately to express the facts. Certainly B does not ex- 
change the reaper for the pleasure of hearing A assert that B will 
get $500 in the future; for one thing, he has already heard that 
assertion; for another, the pleasure of hearing it is not worth 
giving a reaper to enjoy. It does not seem quite true to say that 
he gives the reaper for $500, since he does not get the money when 
he gives the reaper and may never get it at all. Neither does he 
give the reaper for the right to bring a lawsuit, since he would 
probably never ship it, if he knew that he would have to sue. 
The truth seems to be that he gives the reaper in exchange for 
the power of getting $500 without any further effort ten days 
after the reaper has been shipped, and he accepts this power as he 
might accept the miles-per-gallon performance of an automobile 
that was being sold him — on the faith of the promisor’s assertion 
that it exists. In other words, a bargain always has the same 
essential nature, whether it is fully executed, executory on one 





15 See 1 Wituiston, Contracts § 101; Contracts ResTATEMENT (Am. L. Inst. 
1925) § 75. 

16 See 2 WixListon, Contracts § 814; Ballantine, supra note 10. 

17 This last proposition has probably never been expressly stated by any writer 
or authority, but it seems to be implicit in much discussion. See notes 10, 11, 
supra. 
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side only, or executory on both sides. B may exchange his reaper 
for $500 of A’s money — in which case we have a completed sale. 
B may exchange his reaper for the power to get $500 later — in 
which case A’s assertion that the power exists is called a promise, 
and we have what is called a unilateral contract in the books. 
B may, instead of delivering his reaper, assert that A will get it 
when he pays the purchase price — in which case there is a bilat- 
eral contract; that is, the power to command a reaper is exchanged 
for the power to command $500, each party accepting his power 
over the other on the faith of the other’s assertion that it will 
prove good. 

Let us now look again at the difficulties which have made the 
“ familiar and necessary ”’ notion of contract so obscure. These 
have their origin in two chief sources. The complexity of many 
promises, and the complexity of the idea of bargain or exchange. 

From the complex nature of a promise it frequently results that 
the subject-matter of exchange is not the same in the minds of 
the promisor and the promisee. If B pays A $500 down in ex- 
change for A’s promise to deliver cotton from the Peerless, 
what he means to pay for is the power predicted by the apparent 
promise, that is, the power to get cotton from the October ship. 
What A means to give for the $500, on the other hand, is the power 
asserted by the actual promise, that is, the power to take cotton 
from the December Peerless if, as, and when she actually 
arrives. If A ships no cotton on the October Peerless, or if 
having shipped cotton on that vessel, it is lost at sea, B will not 
get the power he paid for, although he will have got all the power 
which A actually asserted would exist. In all cases, therefore, 
where the actual promise differs from the apparent promise or 
the predicted power turns out to be more extensive than the 
power asserted, it becomes necessary either to hold one party 
or the other to an exchange which he did not actually agree to, 
or to treat the case as if no bargain had been made. 

In other cases, though there is no difficulty in finding a perfect 
promise, there may be difficulty in finding a complete exchange. 
A bargain, as we have already seen, involves a voluntary ex- 
change of values on both sides of the transaction; the promisee 
gives the consideration because it is less valuable to him than the 
power predicted by the promise, the promisor gives the power 
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asserted by the promise in order to obtain the consideration which 
he thinks will more than compensate him for the cost of the power 
which he asserts. But it is quite possible for some elements of 
such a transaction to be found without the whole. Thus, the 
promisor’s faith in the power asserted by a promise may induce 
‘him to take action neither expressly nor impliedly requested 
which proves costly to him but valueless to the promisor.’* Or 
the promisee may, from quite other motives, or even in ignorance 
of the promise, give the promisor the very thing which it was the 
purpose of the promise to induce.’® Or a promise may be made 
in recognition of the value of past services given either with,” 
or without,” the hope of receiving a reward. The decision of 
such cases is not advanced by pointing out that they are not 
perfect bargains, except to the extent that this clears the ground 
for a discussion of the issues actually involved. Where all the 
many elements of a promissory bargain are present the law is 
settled — and we may say obvious — but the question is whether 
less than all these elements may not suffice to maintain a suit. 


BREACH 


The essence of a breach of promise does not reside in non- 
performance. It resides rather in disappointment, in the prom- 
isee’s discovery that he does not possess the power which the 





18 See, e.g., the conflicting decisions where the plaintiff has refrained from pro- 
curing insurance on his property in reliance on the defendant’s promise to procure 
it, Brawn v. Lyford, 103 Me. 362, 69 Atl. 544 (1907) ; Thorne v. Deas, 4 Johns. 84 
(N. Y. 1809) ; Siegel v. Spear & Co., 234 N. Y. 479, 138 N. E. 414 (1923); where 
the plaintiff has incurred expense in reliance on the defendant’s promise to reimburse 
him, Kirksey v. Kirksey, 8 Ala. 131 (1845); Devecmon v. Shaw, 69 Md. 199, 
14 Atl. 464 (1888); and where the plaintiff failed to present a claim for rebate to 
the Interstate Commerce Commission in reliance on the defendant’s promise to 
present it in his behalf, Carr v. Maine Cent. R. R., 78 N. H. 502, 102 Atl. 532 
(1917). 

19 See, e.g., the conflicting cases with regard to the right to recover a reward 
under such circumstances. Williams v. West Chicago St. R. R., 191 Ill. 610, 61 
N. E. 456 (1901); Dawkins v. Sappington, 26 Ind. 199 (1866); Vitty v. Eley, 
51 App. Div. 44, 63 N. Y. Supp. 592 (1900) ; Williams v. Carwardine, 4 B. & Ald. 
621 (1833) ; Gibbons v. Proctor, 64 L. T. (N.s.) 594 (Q. B. D. 1891). 

20 Sharp v. Hoopes, 74 N. J. L. 191, 64 Atl. 989 (1906); Edson v. Poppe, 
24 S. D. 466, 124 N. W. 441 (1910). 

21 Moore v. Elmer, 180 Mass. 15, 61 N. E. 259 (1901). 
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promisor told him he would have. This fact is freshly illustrated 
with every expiration of a fire insurance policy on which no loss 
has happened; it cannot accurately be said that the insurer has 
performed its promise, neither can it be said thai there has been 
abreach. The failure of a promisor’s prediction, however, usually 
manifests itself in non-performance, and the idea that there can 
be a breach of promise without a non-performance is compara- 
tively new. It will be convenient, therefore, to begin by consider- 
ing those non-performances out of which a legal cause of action 
may possibly arise. 

The use of new terms, or of old terms with new meanings, is 
always dangerous; but there seems to be no practicable alterna- 
tive at this point. Notwithstanding the many excellent discus- 
sions of breach of contract, discussions which recognize the wide 
difference in the quality of breaches, no definite classification of 
breaches seems yet to have been made. It is necessary, therefore, 
to pause a second time to state the sense in which certain terms 
and phrases will henceforth be used. 

(1) A promise is said to be not fulfilled whenever performance 
fails to follow an attempted exercise of the predicted power. 

(2) A promise is said to be dishonored whenever performance 
fails to follow an attempted exercise of the asserted power. 

(3) A promise is said to be violated whenever an attempted 
exercise of the asserted power fails to produce even so much per- 
formance as is then within the promisor’s actual control. 

It will be noted that dishonor, as here defined, is broader than 
and includes violation, and that non-fulfillment is broader than 
and includes dishonor. Thus, if P promises Q to furnish the 
services of A, a singer, at Q’s opera house on a stated date,”’ the 
promise will not be fulfilled if A fails to appear on the stated date, 
no matter what the cause. But the promise will not be dis- 
honored if A’s non-appearance is due to A’s death or illness; and 
the promise will not be violated unless P, having actual power to 
control A’s movements, fails to exercise his control in such a 
manner as to bring about A’s appearance on the date agreed. Of 
course non-fulfillment, dishonor, or violation may each be partial. 
If P has promised to furnish A’s services for a week, A’s non- 





22 This and the following illustrations are suggested by Spalding v. Rosa, 77 
N. Y. 40 (1877). 
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appearance on a single evening will be a partial non-fulfillment, 
dishonor, or violation as the case may be. 

It should now be possible to see the place of the anticipatory 
breach doctrine in a symmetrical development of the law. ‘“ An- 
ticipatory ” breaches differ from “ actual ” breaches only in the 
fact that the non-existence of the predicted power is made mani- 
fest before the date for performance, and in some other manner 
than by the unsuccessful effort to put the predicted power into 
practical effect. Anticipatory breaches may therefore be classi- 
fied in a manner exactly parallel to the classification of actual 
breaches above. 

(1) A promise is said to be vitiated whenever it becomes evi- 
dent in any manner that the predicted power does not exist. 

(2) A promise is said to be discredited whenever it becomes 
evident in any manner that the asserted power does not exist. 

(3) A promise is said to be repudiated whenever the promisor 
denies the control of the asserted power even over his own will. 

Thus, to recur to the case of the opera singer, P’s promise will 
be vitiated if A, the singer, dies a month before the date on which 
he is to appear; P’s promise will be discredited if P becomes 
bankrupt and ceases to keep A in his employment; P’s promise 
will be repudiated if he tells Q that he will not permit A to sing on 
the promised date. Of course, vitiation, discredit, and repudia- 
tion may conceivably each be partial, though partial anticipatory 
breaches in practice are rather rare. It will be noted also that 
the definitions of the various classes of anticipatory breaches, 
as formulated in this paragraph, include the corresponding classes 
of breaches accompanied by non-performance as defined in the 
paragraph above. If one should conclude from this that the 
doctrine of anticipatory breach expresses a generalized principle 
of which the law of “ actual ” breach is but a special case, the 
discovery need occasion no surprise. Such a conclusion would 
be in harmony with the fact that non-performance, without 
more, does not constitute a grievance and with the inevitable 
method by which general principles are gradually evolved from 
special rules. 

The foregoing classification of breaches would seem sufficient 
for the purpose of dealing with those problems which are usually 
dealt with in courses and books on contract law, but there is in 
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fact a special sub-class of violations which forms one of the 
principal subject matters of the law of trusts and which is some- 
times met with in connection with transactions not usually desig- 
nated by that name. 

(4) A promise may be said to be appropriated whenever the 
promisor exercises for his own benefit the same or substantially. 
the same power which the promise attributes to the promisee. 

Thus, if A, having agreed to hold specific securities subject to 
such disposition as B may wish to make of them, sells them and 
appropriates the proceeds to his own use, A has not merely vio- 
lated his promise but has appropriated the power which he 
attributed to B. And, recurring to our illustration of P’s promise 
to furnish the services of A, the singer, P will not only violate, 
but will appropriate the promise if on the evening when he was 
to supply A’s services in Q’s opera house he uses them in his own 
opera house next door. 


REMEDY 


The possible remedies for breach of promise fall into two 
main divisions, those measured by the consideration, and those 
measured by the asserted or predicted power. We have already 
seen that a breach consists in the demonstration that the asserted 
or predicted power is non-existent. The promise may then be 
treated as a false statement and everything done in consequence 
of it as an act induced by fraud. The first remedy, therefore, 
may be defined as: 

Indemnity — by which is meant a judgment that the promisor 
reimburse the promisee for losses incurred in the expectation of 
being compensated by the asserted power. This seems to have 
been the remedy granted in the earliest actions of assumpsit, 
where the measure of recovery was the cost of the consideration 
to the promisee.** It has become a common practice to speak 
of actions resulting in this remedy as falling in the field of tort,” 
but if the field of contract be defined as including all legal re- 
sponsibility for breach of promise they must necessarily be dealt 
with under that head as well.” 





23 See Ames, The History of Assumpsit (1888) 2 Harv. L. REv. 1, 15. 
24 See 1 WILLISTON, ConTRACTS § 99; Note (1931) 45 Harv. L. REv. 164. 
25 See Contracts RESTATEMENT (Am. L. Inst. 1925) §§ 1, go. 
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The next remedy to be considered, according to an analytical 
arrangement, would be that commonly spoken of as sounding in 
quasi-contract, in which the recovery is measured by the value 
of the consideration to the promisor. But the idea that a man 
is entitled to be paid the fair value of all benefits which he con- 
fers on others under compulsion, or in the reasonable expectation 
of compensation, is a modern one which did not become current 
until after the right to recover on an express promise to pay the 
agreed value of such benefits had first become well fixed.** It 
seems better, therefore, to arrange the remedies in the order of 
their historical appearance and to consider next the remedies 
measured by the asserted or predicted power. These remedies 
are three: 

Specific performance — by which is meant compelling the 
promisor to make good the power asserted; to do the very thing 
which he promised should be done. It is important to empha- 
size the antiquity and wide scope of this remedy, because the 
historical accident which has confined the name “ specific per- 
formance ” to a somewhat exceptional remedy in equity has been 
one of the chief forces in retarding the development of a har- 
monious philosophy of contract law. Every suit which, if suc- 
cessful, will result in compelling the promisor to do the very 
thing he promised is a suit for specific performance, whether it 
be the antique action of debt,’ a modern suit to recover a prom- 
ised sum of money,” a buyer’s action of replevin to recover a 
chattel sold to him but not delivered,” a suit in equity to compel 
performance of a land contract,*° or a suit to compel the specific 
execution of a trust. All these suits, being of the same nature, 
should presumably be governed by the same principles except 
so far as the character of the performance asked for may have 





2€ See Ames, supra note 23. 

27 Ames gives an exposition of the theory of this action. See Parol Contracts 
Prior to Assumpsit (1894) 8 Harv. L. Rev. 252, 260-64. Of course the statement 
in the text is not intended as an accurate expression of ancient concepts. It is 
ventured merely as a statement of an ancient fact in modern terms. 

28 See Untrorm Saves Act § 63; WiLtiston, SALES (1909) §§ 560-77; Inter- 
national Text Book Co. v. Martin, 221 Mass. 1, 108 N. E. 469 (1915), and cases 
there cited. 

29 See Unrrorm Sates Act §§ 66, 68; Wi1LLisTon, SALEs §§ 594, 595, 601, 602. 

80 Brackenbury v. Hodgkin, 116 Me. 399, 102 Atl. 106 (1917). 
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a practical bearing on the character of the relief.** To find, for 
instance, that the vendor in a land contract may, by suing at 
law, obtain judgment for the purchase price on terms different 
from those on which the vendee could obtain a decree for a con- 
veyance argues that the rule in respect to the rights of one party 
or the other is unsound.* 

Substituted performance — by which is meant a judgment that 
the promisor pay the promisee the money value to the promisee 
of the asserted or predicted power. This is the remedy most 
often given in actions for damages for breach of contract com- 
monly so called. The term “ substituted performance ” seems 
preferable to “‘ damages ” for two reasons, first because it empha- 
sizes the fact that in fixing the amount of the judgment the court 
attempts, so far as possible, to give the promisee the economic 
equivalent of specific performance of the promise, and second 
because the term ‘“‘ damages ” is often used loosely to cover all 
money judgments based on breach of promise, including those 
computed on the principles of indemnity and accounting as herein 
defined. 

Accounting for promise — by which is meant a judgment that 
the promisor pay the promisee the money value of benefits real- 
ized by the promisor from the exercise of the very power which 
by his promise he asserted would belong to the promisee. This 
remedy, of course, is not available unless the breach amounts to 
an appropriation of the promise as above defined.** The typical 
instance of it arises in the law of trusts, where one who has prom- 
ised to keep property invested in a certain manner subject to the 
orders of another must account for the value of an investment 
made in violation of this promise even though it be greater than 
the value of any investment which could rightfully have been 
made.** But examples of the same remedy may be found in 
other cases,*° their rarity being due, doubtless, to the fact that the 





81 See WILLIsToN, ConTRACTs §§ 1422-25. 

32 E.g., compare Gray v. Meek, 199 Ill. 136, 64 N. E. 1020 (1902), with 3 
Wriuiston, Contracts §§ 1430-32, and cases there cited. 

83 Latta v. Kilbourn, 150 U. S. 524 (1893). 

34 Shaler v. Trowbridge, 28 N. J. Eq. 595 (1877); Denton v. Davies, 18 Ves. 
Jr. 504 (1812). 

35 Jennings v. Rickard, 10 Colo. 395, 15 Pac. 617 (1887); see 3 WILLISTON, 
Contracts § 1978, and cases there cited. 
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power asserted by most promises is incapable, from its nature, of 
being appropriated by the promisor. 

This is believed to complete the classification of remedies 
measured by the asserted or predicted power. We may now re- 
turn to those measured by the consideration. These include, in 
addition to the remedy of indemnity already mentioned: 

Accounting for consideration — by which is meant a judgment 
that the promisor pay the promisee the money value to the promi- 
sor of anything which he has obtained from the promisee by 
means of the promise.*® 

Specific restitution — by which is meant compelling the prom- 
isee to return in specie whatever he has so obtained. 

Two general observations about these remedies seem in order 
before we pass to a discussion of the principles by which their 
administration should be controlled. 

First, any two or more, or all, of the six remedies may, in any 
given instance, lead to but one result. Thus, in an action of debt 
for money lent, the plaintiff will recover judgment for his loan 
with interest whether the action be called one for specific per- 
formance, damages for breach of contract, loss suffered in reliance 
on a false promise, or unjust enrichment obtained through fraud. 
That, perhaps, is why this particular action is so barren of ar- 
guable questions of law. It is not that the situation is analyti- 
cally simple. It is merely that every conceivable theory of justice 
brings one out at the same place. Such questions as whether one 
may recover loss in reliance on a gratuitous promise,*’ whether 
one may earn an offered reward without knowing that it has been 
offered,** and whether one who has engaged a flat with a view to 
using it for seeing a procession must pay his rent if the procession 
does not take place ** — all of which are simpler in the sense 
that they involve fewer juristic elements — will yet support end- 
less disputation because the judgment will vary according to the 
particular theory of remedial justice one adopts. 

Second, the legal remedy for a breach of promise consists in 





86 This remedy and the next one are, of course, of wide and varied application. 
See 3 W1LLisTon, CONTRACTS Cc. 40. 

87 See cases cited in note 18, supra. 

38 See cases cited in note 19, supra. 

89 Krell v. Henry, [1903] 2 K. B. 740; Herne Bay Steamboat Co. v. Hutton, 
19 L. T. 680 (C. A. 1903). 
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the rendition of some decree or judgment for the plaintiff, not 
in the filing of a declaration or the issuance of a writ. The com- 
mencement of an action is nothing more than an appiication for 
relief. It would not be necessary to mention a platitude so obvi- 
ous were it not for the almost complete prevalence of the concep- 
tion that a “ cause of action ” is a “ remedial right ” arising out 
of the infringement of a “ substantive right ” embodied in the 
“ contract,’ and that judgment for the plaintiff must be rendered 
in a contract action if, and only if, a “ cause of action ” existed 
when the suit began.*° The general adoption of the principle of 
chancery that judgment is to be based on the facts existing when it 
is rendered rather than on the facts existing at the beginning of 
the proceeding,** subject, of course, to a proper system of disci- 
plinary costs, would be a long step in adapting the law of con- 
tracts to the needs of business life.* 





40 It is the implicit acceptance of this dogma which has caused the question of 
anticipatory breach to be treated as a subject for scholastic disputation instead of 
a practical problem in judicial administration to be intelligently solved. The ques- 
tion whether a suit for non-performance of a promise proved to have occurred 
before the trial should be dismissed because there had been no actual non-per- 
formance on the date when the proceedings were commenced, and the question of 
what judicial remedy, if any, should be granted for a threatened non-performance 
in the future, would seem to be quite different in their nature; yet they have very 
generally been talked about as if they were the same question from the earliest 
period to the present time. Hochster v. De la Tour, 2 E. & B. 678 (1853); Frost 
v. Knight, L. R. 7 Ex. 111 (1872) ; Federal Life Ins. Co. v. Rascoe, 12 F.(2d) 693 
(C. C. A. 6th, 1926); see 3 Wittiston, Contracts §§ 1306-37; Vold, Withdrawal 
of Repudiation after Anticipatory Breach of Contract (1926) 5 Tex. L. Rev. 9. 
Not only has the neglect to make this distinction retarded the development of a co- 
herent theory, but one suspects that it has more than once produced injustice and 
encouraged popular disrespect for the law. For instance, in Dingley v. Oler, 
117 U.S. 490 (1886), we find the Supreme Court five and one-half years after what 
was in all probability an actionable non-performance of a contract reversing a 
judgment for the plaintiff and ordering, in effect, a judgment for the defendant on 
the sole ground that there had been no sufficiently definite repudiation when the 
writ was first sued out. 

41 See the cases cited in (1923) 31 C. J. 663, n.go. 

42 It may be doubted whether the dogma that a “ cause of action” must exist 
at the date of the writ will long survive the general adoption of declaratory judg- 
ment acts. See Unrrorm DecraraTory JupGMENTs Act in PROCEEDINGS oF CoM- 
MISSIONERS OF UnrrorM StaTE Laws (1922) 241. This has been adopted in fifteen 
states. See HanpBook or NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM 
StaTE Laws (1930) 693, 704. The nature of a “cause of action” with especial 
reference to such acts is discussed in Borchard, Judicial Relief for Peril and In- 
security (1932) 45 Harv. L. Rev. 793. 
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PRINCIPLES OF DECISION 


Having now defined, I hope with some measure of precision, 
the facts to be related, we are prepared to examine the laws which 
determine the relation of the remedy to the promise, the consid- 
eration, and the breach. The broad sentiments which ultimately 
determine these relations may be perceived quite clearly by 
watching the ethical development of any child. The child’s first 
ethical instinct is anti-social, the desire to have his person and 
possessions let alone.** But as his horizon broadens to include 
objects which he learns by painful experience belong to others, 
he begins to see the practical advantages of borrowing, lending, 
and exchange. A child who has given up a toy or privilege in 
reliance on some promised compensation and finds the promise 
broken is apt first to think of the transaction as a crafty invasion 
of his property and to demand the return of what he has given 
up. Hence the idea of indemnity or specific restitution as a 
suitable remedy for breach of promise is one that is reached at a 
very early stage.** But as his bargains become increasingly fre- 
quent and important and the social stigma attached to the bar- 
gain-breaker becomes apparent, he soon learns to think of the 
performance of bargains as obligatory, and of the promisee’s 
rights as measured by the promise itself. For many persons at 
all stages of the world’s history this has doubtless been the cli- 
max of their social adaptation; the ideas of property and the 
sanctity of bargains have been for them the whole of law. But 
for youths who are absorbed into class-conscious groups or highly 
organized societies the idea of the sanctity of bargains tends to 
separate itself into two elements, the idea of honor — that prom- 
ises are obligatory in their own nature,** and the idea of economic 





43 H. G. Wells has illustrated this truth in his usual vivid manner. JOAN AND 
PETER (1918) c. 4, $1. 

44 This was the remedy granted in the earliest actions of assumpsit. See Ames, 
supra note 23. 

45 T do not think it is an accident that the first promises to be held legally bind- 
ing regardless of anything in the nature of bargain or consideration were those 
expressed in formal instruments of a kind used almost exclusively by the members 
of a governing and military class. The contracts of the early Anglo-Saxons seem 
to have taken the form of solemnly celebrated bargains; the sealed instrument was 
imported by the Norman nobles and the merchants from the south. See Hazeltine, 
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justice — that he who confers a value on another should be paid 
for it regardless of whether or not he has bargained to be paid.** 
Once these two ideas are separated from each other they are 
quite capable of coming into conflict; witness the long struggle 
over wagers *’ and forfeitures,** and the modern difficulties with 
frustration and mistake.*® The task of the law of contract thus 
ceases to be the simple one of enforcing bargains and becomes 





The Formal Contract of Early English Law (1910) 10 Cot. L. Rev. 608. When, 
in the fifteenth and sixteenth centuries, the commons again pressed into the king’s 
courts with suits for breach of promise, the only action that could be found to fit 
their cases was a modified action of trespass. See Ames, supra note 23. And the 
evolution of the idea of promissory obligation from rudimentary ideas of tort began 
afresh. 

46 This, of course, is the idea underlying the doctrine of quasi-contracts, so 
strikingly illustrated in the extreme case of Britton v. Turner, 6 N. H. 481 (1834). 
As one views the long historic evolution of the law of contracts it is difficult to 
escape the impression that this is the democratic-collectivist refinement of the idea 
of bargain, just as the aristocratic-individualistic refinement is expressed in the 
common law of seals. Thus, while the American continent was being settled during 
the first half of the nineteenth century, the ancient law of sealed instruments very 
generally fell into decay. See Witiiston, Contracts § 218 and footnotes. When 
a distinctive American civilization had been established and began to evolve its own 
law of contracts, that evolution took the direction of a development of the remedy 
of rescission and recovery of the value received by the defendant through the 
action of indebitatus assumpsit far beyond the point to which it had been brought 
by English law. See 3 Wixxiston, Contracts c. 40, especially §§ 1455, 1458, 1460, 
1462. 

47 The history of the law of wagers and its relation to social and economic 
evolution would furnish a fascinating subject for research. There is at least a 
hint that wagers were illegal in England during the seventeenth century, following 
the Puritan revolution. Goddart v. Garrett, 2 Vern. 269 (1692); Depaba v. 
Ludlow, 1 Comyns 360 (1792). And they have very generally been illegal in 
America, partly, it would seem, as a result of frontier conditions and partly under 
the Puritan influence of New England courts. See 3 WiLListon, Contracts § 1668 
and cases cited. On the other hand, it is clear that they were not generally illegal 
in England during the eighteenth century. See 3 WILListon, Contracts § 1667, and 
cases cited. However, there were statutes against certain forms of gambling 
(19 Geo. II c. 37, 88 1-3 (1746); 14 Geo. III c. 48 (1774)) and some specific 
wagers were held against public policy and therefore void. Da Costa v. Jones, 
2 Cowp. 729 (1778); Atherfold v. Beard, 2 T. R. 610 (K. B. 1788); Eltham v. 
Kingsman, 1 B. & Ald. 683 (1818) ; Gilbert v. Sykes, 16 East 150 (1812). In 1845, 
thirteen years after the passage of the Reform Bill, all wagers were again made 
unenforceable by law. 8 & 9 Vict. c. 109, § 18. 

48 See 2 WILLISTON, CONTRACTS C. 25. 

49 The well known “Coronation cases,” Krell v. Henry, [1903] 2 K. B. 740, 
and Herne Bay Steamboat Co. v. Hutton, 19 L. T. 680 (C. A. 1903), illustrate the 
irrepressible conflict of these two concepts of justice between which it seems probable 
that nothing better than a compromise can be achieved. 
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the far more complex one of providing means for conducting a 
codperative commonwealth on a voluntary basis, of reconciling 
group industry and economic justice with individual freedom and 
individual responsibility for results. To achieve this it is neces- 
sary to enforce promises to such an extent that promisees may 
reasonably entrust their fortunes to them, but not to an extent 
which will permit them to be made instruments of exploitation, 
multiply the chances of accidental gains and losses, or needlessly 
restrict the future economic initiative of promisors. The follow- 
ing twelve propositions are tentatively submitted as correct state- 
ments of the principles by which modern English-speaking peo- 
ples seek to attain this difficult result. They are arranged after 
the manner of common-law pleading; first those defining the 
rights of promisees, then those limiting the liability of promisors, 
then those qualifying the limitation of liability, and so on. Not 
being mutually exclusive, but rather mutually qualifying propo- 
sitions, the solution of most practical contract problems involves 
the application of more than one. Where any two or more of 
them come in conflict it is intended that the latest shall be under- 
stood as controlling all those which come before. 


Positive Principles 


I. Tort PrincipLeE. Whenever an apparent promise is vio- 
lated or repudiated the promisee may recover indemnity for the 
cost of anything done or omitted by him in the reasonable expec- 
tation of being compensated by the power asserted, not exceeding 
the value of the power asserted, and less the value of so much, 
if any, of the asserted power as has been made good. 

This principle applies to assertions about the future the same 
rule which the law of torts has long applied to assertions about 
the present through the medium of the action of deceit. If one 
makes a false statement about the present, he will be responsible 
for damages suffered by the intended hearer in reliance on it, 
provided that at the time of making the false statement the 
speaker knew or should have known it was not true.” So, if one 
makes a statement about the future which proves false when the 
time comes to test it, he should be responsible for damages suf- 





50 See Satmonp, Torts (1928) § 149. 
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fered by the hearer acting in reliance on it, provided that at the 
time when it proves false the speaker had the power to make it 
good. The speaker violates the same social duty in both cases 
—not to make statements which others may rely on without 
doing what he can to make such reliance safe. The only differ- 
ence between them is in the precise nature of the violation; in the 
first he ought not to have made his false assertion, in the second 
he ought not to have made his assertion false. 

The principle is applied without hesitation in cases of so-called 
waiver, where a defendant, having first made a binding condi- 
tional promise, induces the plaintiff not to comply with the con- 
dition by stating that compliance will not be required. In such 
cases the plaintiff is in effect indemnified against loss in reliance 
on the second promise by being allowed to sue upon the first 
promise, the condition of which is treated as having been com- 
plied with so long as the second promise remained unrevoked.™ 
There appears to be no sufficient reason why a plaintiff should 
not equally be indemnified for loss suffered in reliance on any 
other promise made and violated by a defendant, although there 
is no previous binding contract on which the action may nomi- 
nally be based. The weight of authority seems now to be to this 
effect.°° The earlier decisions to the contrary ** seem to rest on 
the assumption that a suit for breach of promise must necessarily 
be a suit to recover the value of the asserted power, an assump- 
tion which is both analytically and historically ** incorrect. 


II. BARGAIN PRINCIPLE. Whenever a promisee does for the 
promisor anything which he has apparently requested in whole 





51 Panoutsos v. Raymond Hadley Corp., [1917] 2 K. B. 473. “A promisor 
whose duty is dependent upon performance by the other party of a condition or 
return promise can make that duty independent of such performance, in advance of 
the time fixed for it, by a manifestation of willingness that the duty shall be thus 
independent. Such a waiver, unless it is a binding promise within the rules for 
the formation of contracts, can be retracted at any time before the other party has 
materially changed his position in reliance thereon, but not afterwards.” Con- 
TRACTS RESTATEMENT (Am. L. Inst. 1925) § 291. 

52 Devecmon v. Shaw, 69 Md. 199, 14 Atl. 464 (1888); Carr v. Maine Cent. 
R. R., 78 N. H. 502, 102 Atl. 532 (1917) ; Siegel v. Spear & Co., 234 N. Y. 479, 138 
N. E. 414 (1923) ; Contracts RestaTEMENT (Am. L. Inst. 1925) § 90. 

58 Kirksey v. Kirksey, 8 Ala. 131 (1845); Brawn v. Lyford, 103 Me. 362, 69 Atl. 
544 (1907); Thorne v. Deas, 4 Johns. 84 (N. Y. 1809). 

54 See Ames, supra note 23. 
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or partial payment for the power predicted by an apparent prom- 
ise, and whenever the promisor gives the power predicted by an 
actual promise in whole or partial payment for anything then or 
theretofore given him by a promisee with the request that he give 
the power predicted in exchange therefor, any promisee to whom 
the power predicted is attributed is entitled to enjoy the same. 

We have already seen that a promissory bargain consists in 
the exchange of the power predicted by a promise for something 
received in payment for it by the promisor.*° In such cases it is 
said that there is a contract binding the promisor to perform his 
promise, for breach of which the promisee will have a remedy 
measured by the value of the predicted power. In making a 
promissory bargain the exchange may take place in either of two 
orders: the promise may be given first and the price be paid 
thereafter, or the price may be given or tendered first and the 
promise given after it has been received. In both cases the 
promisee is entitled to enjoy the power predicted, and this is 
true whether the price given in exchange for it is an act or the 
power predicted is a counter-promise of the promisee. To illus- 
trate: 

(1) A promises B to release a debt for $5000 due one year 
later if B will pay $4000 within one month. B raises $4000 but 
before he tenders it, A’s promise is revoked. There is no bargain 
for B has paid no part of the requested price.*® It is possible 
that B may have a case within the tort principle set forth above. 

(2) A promises B to guarantee all debts which C may incur 
to B within a year. Blends C $100. A revokes. There is a bar- 
gain to guarantee the $100 but not to guarantee subsequent loans 
from BtoC. The loan of $100 is the price of the power to com- 
mand an equal amount from A, but is neither requested nor given 
as the price of the power to command payment of future loans.” 

(3) A promises B that if B will support A for life, A will leave 
Ba farm at death. B supports A for six months and A revokes. 
There is a bargain, for B has paid a part of the price of the power 





55 See pp. 9-11, supra. 

56 Biggers v. Owen, 79 Ga. 658, 5 S. E. 193 (1887); Petterson v. Pattberg, 
248 N. Y. 86, 161 N. E. 428 (1928). 

57 Offord v. Davies, 12 C. B. 748 (1862); Hopkins v. Racine Malleable & 
Wrought Iron Co., 137 Wis. 583, 119 N. W. 301 (1909). 
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to demand the farm; the six months’ support was received in 
exchange for this and nothing else.** 

(4) A, in Liverpool, promises B, in Glasgow, to sell B iron if 
B will promise to pay a designated price. B mails a letter of 
acceptance in which he promises to pay the price proposed. 
There is a bargain which entitles B to enjoy the power predicted 
in A’s promise, for the mailing of the acceptance is at least a part 
of what A has requested B to do.”® There would be no bargain if 
the letter were misdirected,” or if the offer could not be construed 
as inviting a reply by letter,” since in these cases the mailing of 
the acceptance could not be regarded as part of what B was asked 
to do. 

(5) A, in Liverpool, promises B, in Glasgow, to sell B iron 
if B will promise to pay a designated price. B mails a letter of 
acceptance in which he promises to pay the price proposed. 
There is a bargain which entitles A to enjoy the power predicted 
in B’s promise.” The power to demand the purchase money 
which B now asserts belongs to A is given as the requested price 
for the power to demand iron which A has previously tendered B 
in exchange therefor. 

(6) A lends B $1000 on B’s promise to pay $2000 in one year. 
B’s promise is wholly unenforceable for usury. B thereafter 
promises to pay $1000 and lawful interest. A is entitled to the 
power predicted by B’s promise. A lent with a request for repay- 
ment pursuant to which B’s second promise is now made.* The 
question of remedy in case the power predicted proves non- 
existent is postponed to the fourth principle. 


III. SpEcIALTy PRINCIPLE. Whenever an actual promise is ex- 
pressed in a form recognized by law or custom as sufficient for 
the creation of a valid power in the promisee, any promisee to 





58 Brackenbury v. Hodgkin, 116 Me. 399, 101 Atl. 468 (1917). 

59 Dunlop v. Higgins, 1 H. L. Cas. 381 (1848). 

60 Eliason v. Henshaw, 4 Wheat. 225 (U.S. 1819). 

61 See Henthorn v. Fraser, [1892] 2 Ch. 27. 

62 Postal Tel. Cable Co. v. Willis, 93 Miss. 540, 47 So. 380 (1908) ; Hallock v. 
Commercial Ins. Co., 26 N. J. L. 268 (1857). 

63 Barnes v. Hedley, 2 Taunt. 183 (1809). So, in general, where A gives B 
anything of value to B in the expectation of compensation, B’s later promise to 
compensate him is enforceable. Rindge v. Kinball, 124 Mass. 209 (1878); Con- 
TRACTS RESTATEMENT (Am. L. Inst. 1925) §§ 85-89. 
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whom the power predicted is attributed is entitled to enjoy the 
same. 

The form which the common law prescribed for this purpose 
was a written instrument bearing a wax or wafer seal. This form 
has been modified in many American jurisdictions, and some 
states seem to have eliminated this principle from their law al- 
together.“* It seems probable, however, that the law should pro- 
vide means for creating a voluntary obligation without a bargain 
just as it provides for making a voluntary gift. The method of 
creating such an obligation should be sufficiently formal so that 
the parties cannot mistake it. No doubt the modern American 
Law leaves much room for improvement in this respect. 


ITV. ReMeEpIAL PRINCIPLE. A promisee entitled to enjoy the 
power predicted by any promise may, upon its non-fulfillment or 
vitiation, recover, at his election, either specific performance, the 
cost actually incurred of purchasing an equivalent power else- 
where, or the value of the power predicted on the date of prom- 
ised performance or the date of judgment, whichever of the two 
comes first. 

The whole structure of the law of contract rests upon the fun- 
damental premise that whenever a promise has been paid for, or 
is executed in the form prescribed for specialties, the promisee is 
entitled to enjoy the predicted power. Indeed, the American Law 
Institute defines a contract, in substance, as a promise which 
“ the law ” thinks ought to be performed.® It is a necessary con- 
sequence of this premise that in every case of non-fulfillment the 
law should provide a remedy which will give the promisee that 
to which he is entitled, namely, specific performance of the 
promise; hence the principle that the promisee is entitled to this 
remedy if he so elects. If this statement seems bizarre and 
startling, it is not because the principle is incorrectly stated, but 
because its application in many cases is prevented either by the 





64 See 2 WiILLIsTon, Contracts §§ 207, 218. 
65 See id. § 219; Proposep UN1IFoRM WRITTEN OsLicATIONS Act in HANDBOOK OF 
THE NATIONAL CONFERENCE OF COMMISSIONERS ON UnirorM STATE Laws (1925) 


584. 

66 “ A contract is a promise or a set of promises for breach of which the law 
gives a remedy or the performance of which the law in some indirect way recog- 
nizes as a duty.” Contracts RestaTEMENT (Am. L. Inst. 1925) § 1. 
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impossibility of performing the promise at the date of judgment 
or by the fifth, sixth, and seventh principles. Where these prin- 
ciples are inapplicable, and performance of the promise is still 
possible, specific performance will usually be granted, although 
often under another name.* No doubt relief is sometimes denied 
in equity for reasons other than those here suggested. For in- 
stance, it is sometimes said that equity will not grant specific 
performance of a sealed promise to make a gift.*° But it is clear 
that the law will grant specific performance of a sealed promise 
to make a gift of money; °° and it does not seem likely, now that 
law and equity are administered by the same judges, that irra- 
tional distinctions between the rules of law and equity can be 
long maintained. 

It is elementary, of course, that the promisee entitled to a 
remedy is not limited to specific performance but may demand 
a money equivalent for the power predicted in its stead. This 
alternative is allowed him, not only because specific performance 
may be impracticable, but because the obtaining of it, at best, 
involves risk, delay, and difficulty so that the promisee’s wisest 
course will often be to abandon the hope of obtaining perform- 
ance altogether, adjust himself to the changed conditions, and 
seek at leisure the economic equivalent of that which he should 
have had. If the action for “‘ damages for breach of contract ” 
is thus regarded as a suit for substituted performance, as it should 
be,”° it will be evident that the promisee often has a certain free- 
dom of choice as to the exact form which the substitute shall 
take. For instance, if A agrees to sell and B to buy a crop which 
A is to raise in the year following the making of the contract, and 
if B repudiates his promise before the crop is raised, A should 
have the privilege of making.a similar forward contract with C 
for the purchase of his crop, thus providing himself with as nearly 
perfect as possible a substitute for the power predicted, and 
suing B for the difference between the price paid by C under this 
contract and the price which B agreed to pay." Or A should 





87 See pp. 15, 17, supra. 

68 The validity of this statement has been subjected to critical examination. 
See Pound, Consideration in Equity (1918) 13 Itt. L. Rev. 667. 

69 Krell v. Codman, 154 Mass. 454, 28 N. E. 578 (1891). 

70 See p. 18, supra. 

71 Roehm v. Horst, 178 U. S. 1 (1900). Although the reasonableness of this 
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have the privilege, at his option, of waiting until the time when 
B ought to perform his promise in the hope that it may still be 
specifically performed, and, if it is not performed, measuring his 
damages by the difference between the contract price and the 
market price at that time.”* If the judgment for substituted per- 
formance is rendered —as it usually is — after the date when 
exact performance should have been rendered, the value of the 
power predicted is measured as of the date of performance unless 
a substitute power had previously been bought. But if judg- 
ment is rendered before the date of performance, as it some- 
times is in actions on anticipatory breaches, the value of the 
power predicted is necessarily estimated as of the date when 
the judgment is handed down.” The fifth, sixth, and seventh 
principles hereafter stated of course limit the promisee’s right to 
elect between various substitutes for performance precisely as 
they limit his right to sue for specific performance itself. 


Negative Principles 


Thus far we have examined the effect of a promise, and of a 
bargain, solely from the standpoint of the promisee. The prin- 
ciples deduced from that examination have been directed to the 
protection of his rights. It is now necessary to examine the effect 
of the same transactions from the standpoint of the promisor and 
of the public. This will result in the development of other prin- 
ciples severely limiting the application of those which have gone 
before. 


V. PRINCIPLE OF LIMITED RESPONSIBILITY FOR BREACHES. The 
promisee’s recovery will be limited: 

(a) In cases of violation and repudiation, by the maximum 
value of the power predicted which the promisor, at the time of 
the violation or repudiation, foresaw or should reasonably have 
foreseen. 





decision, from a business standpoint, seems apparent, its principle has not always 
been followed. See 3 Wituiston, ConTRACTS § 1330, and cases cited. 

72 Kadish v. Young, 108 Ill. 170 (1883). Decisions to the contrary are cited 
and, it seems justly, criticized in 3 WmtListon, Contracts § 1397. 

73 Federal Life Ins. Co. v. Rascoe, 12 F.(2d) 693 (C. C. A. 6th, 1926); Parker 
v. Russell, 133 Mass. 74 (1882). 
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(b) In cases of dishonor and discredit not involving violation 
or repudiation, by the maximum value of the power predicted 
which the promisor, at the time when the promisee first became 
entitled to the power predicted, foresaw or should reasonably have 
foreseen. 

(c) In cases of non-fulfillment and vitiation not involving dis- 
honor or discredit, by the minimum cost of fulfilling the predicted 
power which the promisor, at the time when the promisee first be- 
came entitled to the power predicted foresaw or should reason- 
ably have foreseen. 

To enable promises to be made with reasonable safety it is 
necessary that the promisor’s liability for breach of them be 
limited to consequences which he can fairly be expected to fore- 
see. Since Hadley v. Baxendale ™* the existence of this limita- 
tion on contract liability has not been doubted; but that case did 
not raise or decide the question whether the range of the promi- 
sor’s reasonable foresight should be measured as of the date of 
promise or the date of breach. It is often said that the date of 
promise is that which should be selected,” but this seems true 
only when the breach is not one which the promisor could have 
prevented by the exercise of proper care. In such cases the 
promissory assertion is the sole ground of liability, and the date 
when the promisee relied upon the promise is the latest on which 
the promisor could have prevented the harm which has occurred. 
But when there is a wilful or negligent breach of promise other 
considerations come into play. The promisor, by his own act, 
is now depriving the plaintiff of something for which the plaintiff 
has paid him, and to which the plaintiff is entitled if the second, 
or “ bargain,” principle ** be sound. It is, in substance, as if the 
vendor of a chattel had wilfully or negligently destroyed the 
chattel sold. The violation or repudiation of a promise which 
has been paid for thus has the essential aspects of a tort, and 
liability should extend, as in other tort cases,” at least to all con- 





74 g Ex. 341 (1854). This was a suit against a carrier for delay in the delivery 
of a broken mill shaft, and it was held that the carrier was not liable for the con- 
sequent delay in the operation of the plaintiff’s mill. 

75 Contracts RESTATEMENT § 321; see 3 WiILListon, Contracts § 1357, and 
cases cited. 76 See p. 23, supra. 

77 Tutein v. Hurley, 98 Mass. 211 (1867); Horan v. Watertown, 217 Mass. 
185, 104 N. E. 464 (1914). 
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sequences within the promisor’s vision when the wrong occurs.” 
It is submitted, therefore, that the rule in Hadley v. Baxendale 
should be stated as in subsection (a) and (b) of the principle 
above set forth. 

Subsection (c) deals with the case of impossibility or frustra- 
tion, where the non-fulfillment or vitiation of the promise is due 
to factors which neither party expected to control. There is no 
invasion of the promisee’s agreed rights in such cases, neither 
can it be said that the defendant’s promissory assertion has been 
proved untrue. There is only a failure of some prediction more 
or less mixed up with the promise * for which the promisor did 
not assume responsibility. Hence it is said that no action lies 
against the promisor in such cases, and this statement is usually 
accurate enough.* But it is not quite accurate, because the 
power predicted may be of such a character that the fulfillment 
of it will necessarily involve the promisor in a certain minimum 
expense. Where this is true it is not reasonable that an unfore- 
seen misfortune should simultaneously deprive the promisee of 
the value of the power predicted and relieve the promisor of its 
expected cost. The promisee should be entitled to any remedy 
allowed him by the “ remedial ” principle,** which does not impose 
on the promisor a burden greater than would necessarily have 
been involved in the fulfillment of the predicted power. There are 
a number of decisions in accordance with this principle,** and 





78 Virginia-Carolina Peanut Co. v. Atlantic Coast Line R. R., 155 N. C. 148, 
71 S. E. 71 (1911) ; Bourland v. Choctaw, Okla. & Gulf Ry., 99 Tex. 407, 90 S. W. 
483, 3 L. R. A. (w.s.) 1111 (1906), support the statement in the text. Cf. also 
McMeekin v. Southern Ry., 82 S. C. 468, 64 S. E. 413 (1909). Missouri, Kan. & 
Tex. Ry. v. Belcher, 89 Tex. 428, 35 S. W. 6 (1896) ; Bradley v. Chicago Milwaukee 
& St. Paul Ry., 94 Wisc. 44, 68 N. W. 410 (1896), are contra but perhaps distin- 
guishable. Most of the dicta concerning the time as of which the promisor’s re- 
sponsibility should be measured occur in cases where the question was not raised. 

79 See pp. 6, 7, supra. 

80 Thus, if P promises Q to furnish the services of A, a singer, at Q’s opera 
house on a stated date, P will not be liable if performance is made impossible by 
A’s illness. Spalding v. Rosa, 71 N. Y. 40 (1877). 

81 See p. 26, supra. 

82 Thus, where a contract to convey land within a specified period is rendered 
impossible of performance at the time stipulated by reason of the vendor’s death, 
the vendor’s administrator may be required to perform at a later date. Pead v. 
Trull, 173 Mass. 450, 53 N. E. 906 (1899). Where a contract to deliver milk at a 
designated spot is rendered impossible of performance by quarantine regulations, 
the vendor may be required to deliver at a nearby point. Whitman v. Anglum, 
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one English decision which might be cited to the contrary illus- 
trates its justice with especial force.** 


VI. PRINCIPLE oF EcoNoMy IN REMEDIES. The promisee’s re- 
covery will be limited, as between two or more remedies of sub- 
stantially equal value to him, to that which is least costly to the 
community and to the promisor. 

The fundamental principle of all sound government, that the 
community’s economic energies are not to be thrown away or 
misdirected, has many illustrations in the field of contract law. 
Perhaps the most striking is the rule that the promisee is required 
to mitigate his damages, or, more accurately, that he can recover 
only for those losses which he could not avoid.** This rule often 
operates in derogation of the contract, as in the leading case of 
Clark v. Marsiglia *° where a plaintiff was denied recovery of the 
agreed price of work which he had completed according to agree- 
ment, on the ground that a large part of the work had been coun- 
termanded before it was actually done. Other illustrations of 





92 Conn. 392, 103 Atl. 114 (1918). Where a promise to pay for a building is con- 
ditional on production of an architect’s certificate of completion, the certificate may 
be dispensed with if the architect will not pass on the question which he is to 
decide. Hebert v. Dewey, 191 Mass. 403, 77 N. E. 822 (1906). But where the pay- 
ment of an insurance policy is conditional on specific evidence of loss, no recovery 
can be had without this evidence. Audette v. Union St. Joseph, 178 Mass. 113, 
59 N. E. 668 (1901) ; Hanna v. Commercial Travelers Mut. Accident Ass’n, 204 
App. Div. 258, 197 N. Y. Supp. 395 (1922). In the first three cases the contract 
could not have been fulfilled according to its terms without cost to the defendant 
substantially equal to the cost which the court required the defendant to assume; 
in the last two cases the contract, when made, was one which would not neces- 
sarily have involved the defendant in any cost at all. 

83 In Leiston Gas Co. v. Leiston-cum-Sizewell Urban District Council, [1916] 
2 K. B. 428, the gas company had contracted to provide and maintain 105 street 
lamps and to light them for five years from August 1, 1911, at a fixed compensa- 
tion to be paid quarterly by the council. The military authorities forbade the 
lamps to be lighted for two quarters in 1915. The court held the gas company 
entitled to the stipulated compensation for these two quarters on the ground that 
it was not the agreed price of light for that period but merely an instalment of an 
aggregate price to be paid by the council for providing the lamps and maintaining 
and lighting them for five years, and that the whole consideration, therefore, had 
not failed. Granting the soundness of the decision upon this issue, it still seems 
evident that the gas company must have saved certain pretty definite expenses for 
coal, labor, etc. as a result of extinguishing the lights, and that the council ought 
to have had the benefit of these savings if proved. 

84 See 3 Wittiston, Contracts §§ 1298, 1353, 1359. 

85 y Denio 317 (N. Y. 1845). 
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the same principle are found in the rule that equity will not make 
a decree of specific performance which involves excessive judi- 
cial supervision,**® or the cost of performing which is dispropor- 
tionate to the value derived from its performance by the promi- 
see.** In short, it gradually becomes apparent, upon a broad 
survey of the law of remedies, that “contracts” are not “ en- 
forced ”’ merely because the parties made them, but that the law 
affords only such remedies for breach of promise as seem most 
likely to promote the orderly and efficient conduct of the com- 
munity’s economic life. It is inevitable, in the nature of organ- 
ized society, that this should be the fact; and a clear perception 
of it tends to the highest standards both of commercial ethics and 
of law. For the honest man is thus confirmed in his instinctive 
knowledge that the keeping of his word is a private matter which 
he cannot delegate to lawyers, while the attention of the civil 
magistrate is directed toward those questions which are his spe- 
cial province rather than to the attempt to settle questions of 
morality for people who are perhaps as able to do so as is he. 


VII. PRINcIpLE AGAINST ForFEITURES. No promisee is entitled 
to enjoy, or to rely on, any predicted or asserted power by means 
of which he will, in an event not requested by the promisor 
as whole or partial payment for the power predicted, be enabled 
to obtain from the promisor anything of greater value than the 
actual or agreed value of that event to the promisor or its actual 
or agreed cost to the promisee. 

This is the principle against wagers, forfeitures, and penalties, 
which now pervades the common law.** Like the principle of 
economy in remedies, it finds its permanent foundation not in 
any opinion about the obligatory character of wagers, but in the 
fact that the community is not interested in the enforcement of 
agreements except to the extent that they serve its economic 
life. Agreements for the division of labor, for the distribution of 
profits, for the incidence of losses, even, in some measure, for the 
making of future gifts, are the instruments by which a codpera- 





86 See 3 WritisTon, ConTRACTS § 1423, and cases cited. 

87 Sanitary Dist. of Chicago v. Martin, 227 Ill. 260, 81 N. E. 417 (1907); see 
3 Wrtiston, ConTRACTs § 1425. 

88 See 2 WILLISTON, CONTRACTS C. 25. 
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tive society is carried on. But an agreement that A may take 
value from B without paying for it in a contingency which neither 
subjects A to a corresponding loss nor gives B a corresponding 
profit cannot serve this purpose, and hence is of no interest to 
courts conducted at community expense. Agreements to indem- 
nify for contingent losses or to pay over contingent profits of 
course serve an economic purpose, and since such losses or profits 
cannot always be ascertained precisely, real advance agreements 
as to the amount of them will have effect.* 


VIII. PrRiINcIPLE oF LIMITED RESPONSIBILITY FOR APPARENT 
PROMISE. Amn apparent promise will not give rise to the rights 
stated in the first three principles ® unless, at the time when such 
rights are alleged to have arisen, it was the actual result of some 
act of the promisor, and a result which the promisor either in- 
tended, or might reasonably have foreseen and prevented before 
that time. 

A promisor is not liable for constructions put upon his expres- 
sions which he did not and could not reasonably foresee; * but 
he is liable for constructions which he ought to have foreseen and 
prevented,” and also for constructions not reasonably justified 
by his expressions if the promisee actually puts such construc- 
tions on them and they are in accord with the promisor’s actual 
intent.°* This statement is believed to accord with the analo- 
gous principle in the law of torts.** In short, an actor’s respon- 
sibility for the effect of his acts upon another is the same, whether 
the effect in question be upon the other’s property, his body, or 
his mind. 





89 The cases of valued insurance policies and agreements for liquidated damages 
are familiar instances of agreements to indemnify for contingent losses estimated in 
advance at a fixed amount. In the following cases agreements to pay over con- 
tingent profits estimated in advance at a fixed amount were held legally enforceable: 
Gray v. Gardner, 17 Mass. 188 (1821); Ferguson v. Coleman, 3 Rich. 99 (S. C. 
1846) ; Seward & Scales v. Mitchell, 1 Cold. 87 (Tenn. 1859). 

90 See pp. 22, 23, 25, supra. 

91 Raffles v. Wichelhaus, 2 H. & C. 906 (1864). 

92 Dickey v. Hurd, 33 F.(2d) 415 (C. C. A. 1st, 1929). 

93 Mactier’s Adm’rs v. Frith, 6 Wend. 103 (N. Y. 1830). 

94 That is, a defendant who strikes a plaintiff’s arm and breaks it will be liable 
either if he intended that result although he could not reasonably expect it, or if 
he ought to have expected that result though he did not intend it should occur. 
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Positive Principles 


IX. QUASI-CONTRACTUAL PRINCIPLE. Whenever the promisee, 
in the expectation of being compensated by the power predicted 
in any actual or apparent promise, gives anything of value to the 
promisor, he may, if he is not entitled to enjoy the power pre- 
dicted or if, upon its non-fulfillment or vitiation he is unable to 
obtain a remedy substantially equivalent to the power predicted 
without cost or risk greater than that involved in pursuing the 
remedy herein stated, recover from the promisor either (a) spe- 
cific restitution upon returning everything received in part ful- 
fillment of the power predicted, or (b) the value of the thing so 
given at the time when the promisor received it less the cost of so 
much, if any, of the predicted power as has been fulfilled. 

The last four principles restrict the promisee’s remedies based 
upon the power predicted, but they do not restrict his right to 
recover the value of what he has given to the promisor. A promis- 
sory bargain, as we have seen,” is an exchange of the considera- 
tion for the power predicted, and if the promisee does not get the 
power predicted, it is clear that the consideration should be 
returned. Accordingly, the promisee may rescind, not the prom- 
ise, but the exchange, and recover the value given in cases where 
the promisor is not responsible for the promise as a result of the 
eighth principle,°* where the promise is made unenforceable by 
the seventh,’ or where the promise is wholly unfulfilled.°* The 
rule that one promisor in a bilateral contract may refuse to pro- 
ceed with performance of his own promise upon the vitiation or 
non-fulfillment of a counter-promise given in exchange therefor 
is a special instance of this general principle. It originated dur- 
ing the same period,” and illustrates the application of the rule 





95 See pp. 9-11, supra. 

6 Turner & Otis v. Webster, 24 Kan. 38 (1880) ; Vickery v. Ritchie, 202 Mass. 
247, 88 N. E. 835 (1909). 

97 Kearney v. Webb, 278 Ill. 17, 115 N. E. 844 (1917); Davis v. Fleshman, & 
Co., 245 Pa. 224, 91 Atl. 489 (1914) ; see 3 WitListon, Contracts § 1679, and cases 
cited. 

98 Putnam v. Bolster, 216 Mass. 367, 103 N. E. 942 (1914); Martin v. Cunning- 
ham Sons & Co., 231 Mass. 280, 121 N. E. 21 (1918) ; see 3 WILLISTON, CONTRACTS 
Cc. 40. 

99 See 2 Wittiston, Contracts §§ 816-18, 1455, n.1. See also Parker, C. J., 
in Griggs v. Austin, 3 Pick. 19, 21-22 (Mass. 1825): “It is certainly a clear prin- 
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to a situation where it is exceptionally easy to restore both par- 
ties to the status quo. 

The remedies based upon rescission are not available, how- 
ever, where they afford a more expensive and doubtful means 
of attaining justice than the remedies based upon the promise 
itself. Thus, in the law of sales the buyer may rescind for breach 
of warranty,’ because defective goods plus damages are not a 
satisfactory substitute for merchandise of the quality agreed; but 
the seller may not rescind for non-payment of the purchase price, 
which is no more difficult to recover by a lawsuit than the goods 
which have been sold, unless, indeed, the seller still has possession 
of the merchandise, in which case rescission is the simplest remedy 
and is, therefore, allowed.*** The same principles determine 
whether the promisee may rescind when the non-fulfillment is 
only partial. If it seems probable that the promisee can ulti- 
mately obtain the substantial equivalent of the power predicted 
without trouble greater than that involved in the settlement of 
any controversy, the remedy of rescission will be denied him; *”” 
otherwise it will be allowed.*” 


X. Trust Principte. If the promisor appropriates to his own 
use a power to which the promisee is entitled, the promisee may 
recover from the promisor the value of all benefits realized by 
the promisor from the exercise of the appropriated power. 

The application of this principle is found chiefly in the law of 
trusts,‘°* which may be defined as the law dealing with that par- 
ticular type of promise which asserts the power of the promisee 
to have property in the promisor’s possession disposed for the 





ciple of the common law, that when money is paid or a promise made by one 
party in contemplation of some act to be done by the other, which is the sole con- 
sideration of the payment or promise, and the thing stipulated to be done is not 
performed, the money may be recovered back, or the promise founded on such 
consideration may be avoided between the parties to the contract.” 

100 UnrrorM SALEs Act § 69(1)(d); see WiLtiston, SALEs §§ 608-11. 

101 Unirorm SAtes Act §§ 63-65; Slayton v. McDonald, 73 Me. 50 (1881). 

102 St. Regis Paper Co. v. Santa Clara-Lumber Co., 186 N. Y. 89, 78 N. E. 7or 
(1906); Helgar Corp. v. Warner’s Features, Inc., 222 N. Y. 449, 119 N. E. 113 
(1918). 

108 National Mach. and Tool Co. v. Standard Shoe Mach. Co., 181 Mass. 275, 
53 N. E. 900 (1902). 

104 See pp. 15, 17, supra, especially notes 34, 35. 





36 HARVARD LAW REVIEW 


promisee’s benefit or according to his will.°° The power pre- 
dicted by such a promise is peculiarly subject to appropriation, 
since all that is necessary ‘is that the trustee use for his own 
benefit, or as he pleases, the property which he has agreed to dis- 
pose of for the benefit of the promisee. The principle, however, 
is equally applicable to any power capable of appropriation. 
For instance, if A, the owner of a steamer, charter it to B for such 
use as B may wish to make of it, and the steamer is requisitioned 
by the government, which pays A a sum in excess of the charter 
hire, A may be required to pay this excess hire to B.*°° The rule 
that partners must account to their firm and agents to their prin- 
cipals for their use of property and time belonging to the firm or 
their employers are illustrations of the application of the same 
general idea. 


Negative Principles 


XI. PRINCIPLE AGAINST VIOLATION OF LEGAL Duty. No one 
may recover compensation, in any form of action, for any act, 
promise, or omission done in the expectation that it would be com- 
pensated by some violation of the defendant’s duty to another; 
nor for any act, promise, or omission the value of which to the 
defendant arises from facts which also make it a violation of some 
duty of the plaintiff which the defendant cannot lawfully release. 

All the remedies for breach of promise must, of course, be con- 
fined to cases where the granting of them will not reward the 
violation of the plaintiff's duty to third parties or protect the 
plaintiff in the attempt to induce similar violations by the promi- 
sor. No remedy, therefore, will be allowed for breach of any 





105 That an express trust is a special kind of contract is apparent from a com- 
parison of the American Law Institute’s definitions of the two terms. “A contract 
is a promise or a set of promises for the breach of which the law gives a remedy, 
or the performance of which the law in some way recognizes as a duty.” Con- 
TRACTS RESTATEMENT (Am. L. Inst. 1925) §1. “A promise is an undertaking, 
however expressed, either that something shall happen, or that something shall 
not happen, in the future.” Jd.§$2. “A trust ... isa fiduciary relationship with 
respect to property, arising as a result of a manifestation of an intention to create 
it and subjecting the person in whom the property is vested to equitable duties to 
deal with the property for the benefit of another person.” Trust RESTATEMENT 
(Am. L. Inst. 1930) § 2. 

106 Earn Line S. S. Co. v. Sutherland S. S. Co., Ltd., 254 Fed. 126 (S. D. N. Y. 
1918). 

































INQUIRY INTO THE PRINCIPLES OF CONTRACTS 37 





promise which the promisee relied upon knowing that perform- 
ance would involve a violation of the promisor’s duty to third 

parties.’°’ But where the fact that performance would involve 

a breach of duty was unknown to the promisee at the time when 

he acted on the promise, any remedy except specific perform- 

ance may be granted, since in this case the promisee is guiltless 
and the facts show only that the defendant does not -have the 
power which by his promise he asserted that he did possess.’ 
A promisee may not recover compensation for services which 
necessarily involved a violation of the law,’® or of his own duty ; 
to the third parties,"*° nor even for services involving a violation | 
of duty to the defendant if that duty was one which the defend- ‘ 
ant could not lawfully release.* But compensation will not be ; 
denied for value received by the defendant, even though the giv- 
ing of it was accompanied by some violation of legal duty, if the a 
characteristics which gave the plaintiff’s act its value to the de- : 
fendant are not the same as those which made it a violation of i 
preéxisting contract or of law.’ To hold otherwise is to impose 
upon the violation of a legal duty an arbitrary penalty in addition 
to those imposed by the law of torts and crimes. ; 


XII. Princrpt—E AGAINST DoUBLE COMPENSATION FOR PER- 
FORMANCE OF LecaL Duty. No one may recover compensation 
for the performance of his duty in excess of that provided by the 
law or bargain out of which the duty took its rise; except that if 
the cost to the plaintiff or the value to the defendant of the per- 








107 “Tt may be said broadly that whenever the performance of an act would 
be either a crime or a tort, an agreement to do that act, will also be illegal.” 3 Wi- 
LIsTON, CoNTRACTS § 1628. No suit can be maintained for a married man’s breach 
of promise to marry the plaintiff when he should get a divorce. Noice v. Brown, 
38 N. J. L. 228 (1876). 

108 Thus, a plaintiff who did not know that the defendant was a married man 
may maintain an action for damages for breach of his promise to marry her. 
Millward v. Littlewood, 5 Ex. 775 (1850). 

109 Black v. Security Mut. Life Ass’n, 95 Me. 35, 49 Atl. 51 (1901). 

110 Holcomb v. Weaver, 136 Mass. 265 (1884); Leland v. Ford, 245 Mich. 599, 
223 N. W. 218 (1929). 

111 Thus, a plaintiff may not recover the rent of an apartment leased without 
the fire escapes required by law. Leuthold v. Stickney, 116 Minn. 299, 133 N. W. 
856 (1911) ; see 3 WILLIsTON, Contracts § 1766. 

112 Fox v. Rogers, 171 Mass. 546, 50 N. E. 1041 (1898) ; see 3 WiLListon, Con- 
TRACTS §§ 1761, 1767. 
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formance of any duty arising from a promise exceeds the com- 
pensation so provided, this principle will not defeat the effect of 
an otherwise valid promissory bargain to pay the plaintiff either 
such excess value or such excess cost. 

It seems to be well settled that no action will lie upon an un- 
sealed promise to pay extra compensation for the performance 
of the plaintiff's duty as a public officer *** or under the law of 
crimes or torts.*** The opportunities for extortion and corrup- 
tion which would be opened by a contrary ruling are too plain. 
But there is a strong tendency to sustain suits upon promises to 
pay extra compensation for the performance of preéxisting con- 
tracts, both where the preéxisting contract was made with the 
promisor and proved more costly of performance than was ex- 
pected,**® and where the preéxisting contract was made with a 
third party to do something which the promisor also valued for 
its own sake and for which he also agreed to pay.”** If we recall 
the nature of the considerations which lead to the legal enforce- 
ment of promissory bargains,’**‘ it is believed that the soundness 
of these decisions will be clear. Such promises are enforced in 
recognition of the economic justice of fair bargains, in order 
that the promisee may receive that for which he has paid the 
agreed price. Since the price has been agreed on by the con- 
tractors, the court should not ordinarily inquire whether it was 
fair. But if the actual consequence of the performance is a loss 
to the performer or an unexpected profit to another, and if that 
other is willing to enter into a second bargain to pay for that 
profit or that loss, no principles of public policy or economic 
justice require that such a bargain be denied effect. If, on the 
other hand, the new promise is made simply to avoid the loss 
which the promisor will suffer from the threatened breach of the 





118 See 1 Wittiston, Contracts § 132, nn.31-46. 

114 ContTrRACTS RESTATEMENT (Am. L. Inst. 1925) § 76(a). 

115 Blakeslee v. Board of Water Comm’rs, 106 Conn. 642, 139 Atl. 106 (1927) ; 
Martiniello v. Bamel, 255 Mass. 25, 150'N. E. 838 (1926) ; Schwartzreich v. Bauman- 
Basch, Inc., 231 N. Y. 196, 131 N. E. 887 (1921) ; see CONTRACTS RESTATEMENT (Am. 
L. Inst. 1925) § 76(a) ; 1 Wittiston, Contracts §§ 130, 130(a) contra. 

116 Abbott v. Doane, 163 Mass. 433, 40 N. E. 197 (1895) ; De Cicco v. Schweizer, 
221 N. Y. 431, 117 N. E. 807 (1917). See McDevitt v. Stokes, 174 Ky. 515, 192 
S. W. 681 (1917); Contracts Restatement (Am. L. Inst. 1925) § 76(a); Wu- 
Liston, Contracts §§ 131-131(b) accord. 

117 See pp. 9-10, supra. 
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other party’s bargain, it has no meritorious consideration and 
ought not to be enforced.*** 


CoNCLUSION 


These statements, then, are submitted not as laws, but as hy- 
potheses, as a tentative formulation of the principles which 
should guide the administration of justice in controversies aris- 
ing out of consensual relations between men. If those principles 
can be truly formulated in this or some similar fashion, what 
follows? Does our analysis lead to any practical result? From 
the standpoint of legal theory the consequences probably are not 
important; we have done no more than summarize the philosophy 
of a period which is already drawing to a close. But from the 
standpoint of judicial method, legal criticism, and legal educa- 
tion, certain practical consequences may be perceived. 

First, as to judicial method. The time has long since passed 
— if, indeed, it can be supposed to have existed — when the cor- 
rect decision of a specific controversy could really be deduced 
directly from the recorded decisions of other controversies in 
the past. The judicial process involves three intellectual stages, 
the scientific, the ethical, and the practical: (1) the ascertain- 
ment of what the parties did and thought and the circumstances 
under which they thought and did it, (2) the judgment as to 
what they ought to have done and ought now to do in view of their 
past actions, and (3) the decision to render a particular decree 
or judgment as the best practicable means of bringing about a 
just result. Whenever the scientific stage involves an inquiry 
into the intentions and reasonable expectations of the parties, 
statutes and decisions in regard to similar transactions may have 
great value as evidence of the- usual understanding in like cases; 
but they cannot, in this aspect, ever be more than evidence, since 
the parties may conceivably have had a different understanding 
in the instant case. Statutes and decisions may also have an im- 
portant bearing at the stage of ethics, but they cannot be conclu- 
sive, even from the legal standpoint, unless one of the parties has 
violated an express command addressed to him by the legisla- 





118 Lingenfelder v. The Wainwright Brewing Co., 103 Mo. 578, 60 So. 651 
(1890) ; Vanderbilt v. Schreyer, 91 N. Y. 392 (1883). 
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ture or by the judgment of a court. In all other cases they are 
merely strong evidence of the generally prevalent views of ethics, 
by which a court should presumably be guided, so far as they 
can be ascertained. It is true, of course, that specific situations 
sometimes repeat themselves so frequently in certain businesses 
or during certain eras that views as to what parties ought to do in 
such situations become crystallized into accepted rules. Such 
rules, when settled, should of course be followed in all cases pre- 
cisely similar, but they have no real application outside these 
specific situations, except as illustrations of the broader and 
more fundamental principles from which they spring. When the 
grievance has been established and the court comes to select the 
remedy, statutes, if applicable must be controlling, but past deci- 
sions prove nothing except what has habitually been done. The 
administration of justice, like other businesses, of course has to 
be run by habit, but, like other businesses, it will be more suc- 
cessful if its habits are occasionally overhauled. A considerable 
part of the so-called law of contracts is simply the law of reme- 
dies for admitted grievances which could be altered at any time 
in the interest of efficiency without disturbing any ethical concept 
or upsetting business practice in any way.”*® 

The view that such an attitude toward past decisions and past 
practices will lead to a dangerous uncertainty seems open to a 
good deal of reasonable doubt. The certainties which parties 
chiefly desire in making contracts are the certainty that prom- 
ised codperation in their enterprises will be forthcoming, that 
their labor will not be forced into unproductive channels, and 
that they will receive and retain the economic values which their 
efforts may produce. Insofar as uncertainty as to these matters 





119 Tt does not seem probable, for instance, that commercial ethics were dis- 
turbed or business practice radically altered by the introduction of the doctrine of 
the mutual dependency of promises (see 2 WiLListon, Contracts §§ 816-18), the 
remedy of restitution as an alternative to damages (see 3 WILLISTON, CONTRACTS 
§ 1455), the doctrine of the actionability of anticipatory breaches (see 3 WILLISTON, 
ConTrRACTs c. 36), and the rule that equitable defenses might be pleaded to law 
actions upon contracts under seal. All these matters are essentially questions of 
the administration of judicial remedies rather than of fundamental right and 
wrong. So also such current problems as are suggested by cases like Ga Nun v. 
Palmer, 202 N. Y. 483, 96 N. E. 99 (1911), and Federal Life Ins. Co. v. Rascoe, 
12 F.(2d) 693 (C. C. A. 6th, 1926), seem to involve questions of the law of remedies 
rather than any question affecting the daily conduct of business men. 
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is the result of misunderstanding and the deficiencies of language, 
the courts will best minimize it by construing accurate language 
accurately, and ascertaining the meaning of vague expressions to 
the parties by the best lights which they are able to obtain. In- 
sofar as uncertainty is the result of inevitable misunderstanding, 
unexpected happenings, and wilful breach of contract, the law 
will minimize it by adopting and consciously pursuing some 
such general principles as this essay has tried to state. Insofar 
as uncertainty is the result of the inevitable imperfections of legal 
remedies, the law will minimize it by striving in each case to 
make its remedy as nearly perfect as the circumstances of that 
case will admit. There is no great advantage to the man of 
business, by whom the lawyer is supported, in knowing, either 
when he makes a promise or when he breaks it, precisely what 
the legal consequences of a breach will be. There would be a 
great advantage if he could know on both occasions that the 
law, so far as it lay within its power to do so, would always pre- 
vent a breach of promise from being profitable to either party, 
and would assure to the promisee, except in contingencies for 
which the promisor could not be understood to assume respon- 
sibility, the full value of the predicted power. 

Second, as to legal criticism. The air is filled today with com- 
plaints about the uncertainty of justice, and with controversies 
over methods of legal reasoning and the nature of the law. These 
controversies seem to turn in no small measure on the assump- 
tion that there are but three ways of administering justice: to 
act on hunches, meaning thereby the total subconscious impres- 
sion that some designated individual happens to have about a 
case; to act on precedent, meaning thereby that very small frac- 
tion of the past about which some designated individual has had 
time to read or hear; to act on studies of the law in action, mean- 
ing thereby that very small fraction of the present about which 
some student has been able to find out. There is another method 
of conducting government which has proved more or less effec- 
tive on occasions — that of striving to erect standards of conduct 
by which men may judge others’ acts and their own. It may be 
doubted whether any other method of achieving certainty in law 
is possible; indeed, whether there is any other method of long 
maintaining anything which can properly be described as law at all. 
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In a society exposed to an unending stream of revolutionary in- 
ventions and subjected to constant changes in economic structure, 
it is useless to suppose that justice can be made effective by rigid 
adherence to traditional forms. The history of religious thought 
in the nineteenth century demonstrates the futility of that hope. 
But the same history also demonstrates that an old tradition can- 
not be abandoned without sacrificing important values, and that 
scientific method and unlimited trust in private judgment will 
not replace in a moment the fruit of centuries of connected 
thought. What is needed, therefore, is a clear appreciation of 
the principles which underlay the nineteenth-century legal sys- 
tem, an equally clear appreciation of any new principle which 
it is proposed to introduce, and a system of criticism by which 
new decisions will be constantly tested by these principles, and 
by which alleged principles, whether new or old, will be con- 
stantly tested against them. Such criticism cannot be conducted 
by a profession trained and habituated to deduce all its conclu- 
sions from the practice of the past. It can be conducted only by 
a profession which regards itself as practising an art directed to- 
ward the production of a continuous and adequate supply of jus- 
tice adapted to the needs of the community which it serves. Only 
by maintaining such a continuous supply of justice can the in- 
evitable changes to which society is subject be made to produce 
growth and not decay. 

Finally, as to legal education. The commercial law should be 
thought of as a coherent system whereby economic codperation 
is sought to be reconciled with an individualistic philosophy of 
life. This for two reasons: first, because this approach focuses 
the attention of the student upon those arts which make up the 
skill of the commercial lawyer, the interpretation of promises, 
the correct appreciation of values, the adaptation of remedies to 
secure the benefits of commercial intercourse without risking the 
impairment of individual rights; second, because this puts com- 
mercial law in its true relationship to the legal system as a whole. 
So fundamental was the idea of bargains to the legal system of 
the nineteenth century that the legally binding character of a 
contract was taken for granted and attention focused almost en- 
tirely on its technical details. To the twentieth-century lawyer 
the idea of contract is of steadily diminishing importance. Ques- 
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tions of administration, of personal liberty and status, of the 
relation of the state to business enterprise and to private prop- 
erty, bulk relatively larger every year. It is not impossible that 
we are reverting to a form of economic organization in some re- 
spects similar to the feudal system as it existed before western 
civilization first expanded its frontiers.’*° To a lawyer trained 
in the technique of the nineteenth-century system the two may 
well seem antithetical. He is apt to become an uncompromising 
opponent or an uncompromising convert to all legal movements 
whereby freedom of contract is curtailed and government regu- 
lation or the trustification of industry substituted in its stead. 
The first attitude, under modern conditions, can hardly be other- 
wise than sterile. The second may easily result in the needless 
destruction of economic freedom in fields where it might advan- 
tageously prevail. 

The law school curriculum of the twentieth century will prob- 
ably show a diminishing relative emphasis on the various 
branches of commercial law. The clearer formulation and teach- 
ing of its fundamental principles will tend to make this possible 
without sacrificing any of its substance, and will enable it to take 
its proper place in the law of the more complex age that is to 
come. 

George K. Gardner. 


Harvarp Law ScHOOL. 





120 See Pound, The New Feudalism (1930) 16 A. B. A. J. 553. 
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NOTES ON THE RHODE ISLAND ADMIRALTY, 
1727-1790 * 


HE late Charles Merrill Hough was easily the most learned 
American admiralty judge of his generation, and never did 
the light of his juristic knowledge shine more brightly than in his 
Reports of Cases in the Vice Admiralty and Admiralty Courts of 
New York.’ Into this work he poured his great albeit salty rev- 
erence for the law of the sea; the result is an illuminating por- 
trait of an institution. It is a fascinating book, even for the lay- 
man, or legal landlubber, who for many purposes is in the same 
category. For the admiralty lawyer the volume has additional 
zest, partly because it demonstrates the procedural continuity 
of American maritime law, more so perhaps because it docu- 
ments the admiralty tradition expounded by Story in De Lovio v. 
Boit,’ a tradition not always accepted, and on occasion branded 
as “ pretension.” ® 
Judge Hough believed that the New York admiralty was 
unique, both in possessing documents other than minute books 
and in having decrees which contained more than formal con- 
clusions; * in an appendix decidedly mournful he catalogued the 
lack of records in other jurisdictions.” In these beliefs, the 
learned judge was fortunately mistaken, and doubtless none 
than he would more gladly have confessed error. For in Rhode 
Island there exists a rich mass of admiralty material, com- 
parable in some measure to that in New York, in which there 
are file papers and not merely minutes, and many decrees which 
are verily opinions. Unlike the other admiralty survivals, these 
documents do not rest on the files of any court,°® a circumstance 





* In all references to years, New Style is to be understood. 

1 (1925), hereinafter cited as Houcu. The present writer’s indebtedness to this 
work must of course be readily apparent to anyone familiar with it. 

2 2 Gall. 398, Fed. Cas. No. 3,776 (C. C. D. Mass. 1815). 

3 Jackson v. The Magnolia, 20 How. 296, 335 (U.S. 1858), per Campbell, J. 

* Hoven xi. 

5 Id. at 257-58. 

6 Td. at xi. 
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due largely to historical accident,’ and consequently they are not 
much known. More to the point, when known, their legal aspects 
have largely been neglected — except by the late Judge Lowell, 
who drew upon these records to enrich his opinion in The Under- 
writer.» Thus Chief Justice Durfee, writing the state’s judicial 
history, considered the admiralty of no moment; ° and the defini- 
tive historian of Rhode Island’s privateers did not purport to pass 
on legal questions." It seems proper, therefore, to call attention 
to the light which the Rhode Island papers shed upon the law 
and practice of the American admiralty in the eighteenth century, 
not with any expectation of exhausting the material therein con- 
tained, but rather to show what it may be expected to reveal. 


THE RHODE ISLAND ADMIRALTY PAPERS 


A few words may assist in placing the Rhode Island admiralty 
in its setting. There was a maritime court in the Colony in the 
seventeenth century,” but the real beginnings of admiralty juris- 
diction follow the Act of 1696,” which, based upon the incorrect 
assumption that Vice Admiralty Courts existed in all the colonies, 


made necessary their establishment.** In 1703, Massachusetts, 





7 The Rhode Island Vice Admiralty generally sat at Newport, which was oc- 
cupied by the British from December, 1776, to October, 1779. Meanwhile the state 
court, first set up in March, 1776, was hearing causes elsewhere in the state. The 
Vice Admiralty records remained in the possession of the last Register, Thomas 
Vernon, from whose executor they were secured by order of the General Assembly 
and deposited in the Secretary of State’s office. See 10 R. I. Cox. Rec. 78 (1784); 
R. I. Acts & Resolves, Feb. 1785, p. 17. The second order was effectual and the 
executor turned over “One Box of papers which . . . Contain’d all the Records, 
Files, & papers, belonging to said Office, that had come to his knowledge.” Ms., 
Newport Historical Society. In this equivocal return may be concealed the dis- 
appearance of many papers. 

8 t19 Fed. 713 (D. Mass. 1902). See id. at 724, 735-36 for references to the 
Rhode Island admiralty papers. 

® See DurFEE, GLEANINGS FROM THE JUDICIAL History or RuHopE IsLANpD 
(1883) 34. 

10 See CHapin, RHopE IsLAND PRIVATEERS IN KiNG GEorGE’s War, 1739-1748 
(1926) 54-55. 

11 See Appleton, Rhode Island’s First Court of Admiralty (1932) 5 New Enc. 
Q. 148. 

12 » & 8 Wa. III, c. 22. 

13 See Crump, COLONIAL ADMIRALTY JURISDICTION IN THE SEVENTEENTH CEN- 
TURY (1931) 147 et seq. 
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New Hampshire, and Rhode Island were constituted one dis- 
trict,'* and the Rhode Island court was held by a deputy appointed 
by the judge in Boston. Only in 1758 was a judge commissary 
appointed for Rhode Island.*® Six years later, the exigencies of 
law enforcement caused the appointment of Dr. William Spry 
as admiralty judge for all America, but this arrangement was 
abandoned in 1768 for a system of four courts.** Meanwhile, it 
seems, the Rhode Island judge continued to function, which leads 
to the conclusion that both plans contemplated merely adminis- 
trative supervision. And with the approach of the Revolution, the 
admiralty courts tended more and more to lose their civil business 
while they enforced the trade and customs laws."’ 

The earliest period of the Rhode Island Vice Admiralty, being 
thus closely bound up with Massachusetts, may be traced by the 
material in the notes to the Massachusetts Province Laws ** —a 





14 See WASHBURN, JuDIcIAL History oF MASSACHUSETTS (1840) 174-76. The 
Massachusetts papers are described in Noble, A Few Notes on Admiralty Jurisdic- 
tion in Massachusetts Bay (1903) 8 Pus. Cot. Soc. Mass. 150; those of New 
Hampshire in Aldrich, Admiralty Jurisdiction and the Admiralty Courts of New 
Hampshire (1909-10) Proc. N. H. Bar Ass’N 31. 

15 The R. I. General Assembly presented a memorial asking for the appoint- 
ment of an admiralty judge in the colony to be independent of the one in Massa- 
chusetts. See 6 R. I. Cor. Rec. 104 (1757). In May, 1758, the Judge of Ad- 
miralty in England was directed to make the appointment. See 2 KrImBa tt, ed., 
CORRESPONDENCE OF THE COLONIAL GOVERNORS OF RHODE IsLAND (1903) 275-76. 
Colonel John Andrews, the appointee, qualified on October 28 of the same year. 
See R. I. Acts & Resolves, Oct. 1758, p. 54. 

Whenever possible, citations will be to the R. I. Cotonrat Recorps (10 vols. 
1856-65), as these are more generally accessible. But it should not be overlooked 
that these volumes omit a great mass of material, often for no apparent reason; 
that they are often grossly incorrect; that they generally do not reproduce the 
spelling or capitalization of the original documents; and that their indexing is, to 
speak mildly, woefully inadequate. This is not the place for a bill of particulars. 
Suffice it to say that any serious research must start with the printed Acts & Re- 
solves (or “ Schedules,” as they are locally known), and, prior to October, 1747, 
with the manuscript records. Any reference to the Acts & Resolves in the present 
paper indicates that the material in question is not in the Colonial Records. 

16 See WASHBURN, Op. cit. supra note 14, at 175; 2 ANDREWS, GUIDE TO THE 
MATERIALS FOR AMERICAN History, TO 1783, IN THE Pusitic Record OFFICE OF 
Great Briratn (1914) 37, 46-47. 

17 See HoucH 242n. 

18 § Acts AND RESOLVES OF MASSACHUSETTS Bay (1703-07) 386-98, 525-30. The 
writer wishes to acknowledge his indebtedness to Howard M. Chapin, Esq., the 
learned librarian of the Rhode Island Historical Society, for calling attention to 
this source, and for innumerable other suggestions relating to the present paper. 
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somewhat unlikely location, for all that. But the Vice Admiralty 
papers herein described are, rather more rationally, in the Rhode 
Island archives.’® They start in 1727, run with tantalizing gaps 
to 1772, and are most complete for 1740-52. This period in- 
cludes the heavy prize business of King George’s War. After 
1752, the papers are extremely fragmentary. With the Revolu- 
tion and the establishment of a state court of admiralty, the rec- 
ords begin again, and for the period 1776-83 they are substan- 
tially complete. In a sense, therefore, the Rhode Island papers 
complement those of New York, since the latter, in the Vice Ad- 
miralty period, are most full for 1754-74, and in the state court 
run from 1784 to 1788. 

Four minute books remain, covering the years 1727-28, 
1740-43, 1776-79, and 1780-83. In point of fact, the minutes 
are considerably more complete than this would indicate, as the 
practice in the Vice Admiralty during the thirty year incumbency 
of Thomas Vernon as Register *° was to include the minutes of 
each case in the file papers, on a separate sheet. The files which 
have survived were evidently indexed with considerable care, and 
occasionally their labeling adds a distinctive touch. Witness the 


following, on a pass issued by the Mayor of Philadelphia: “ The 
Dutch Cap‘ Acknowledged in C‘ to have saild in s* Germa’s 
Employ formerly who is a rank french man as appears by his own 
writing.” ** And during the Revolutionary War: “ Copy of the 





19 There they are under the supervision of Miss Grace E. Macdonald, to whom 
the writer is indebted for many courtesies. 

A few scattered papers are to be found in the Newport Historical Society, and, 
for the revolutionary period, in volume 16 of the Foster Papers, R. I. Historical 
Society. It is stated in Brigham, Report on the Archives of Rhode Island (1903) 
1 Rep. Am. Hist. Ass’N 543, 570, that some admiralty records are preserved in the 
files of the Superior Court at Newport; but the volume referred to contains merely 
ships’ protests. 

HovucH (p. 257) refers to some papers in the Library of Congress which are 
said to relate to proceedings in the Rhode Island Vice Admiralty, 1756-58. Profes- 
sor J. Franklin Jameson, Chief of the Division of Manuscripts in the Library of 
Congress, writes under date of Sept. 30, 1932, that this is an excusable error (see 
HANDBOOK OF MANUSCRIPTS IN THE LIBRARY OF CONGRESS (1918) 456), but that 
the papers in fact deal with a trial for piracy in 1756. The writer acknowledges 
his indebtedness to Professor Jameson for this information. 

20 Vernon was Deputy Register and Register from about 1745 until the Revolu- 
tion. 

21 3 ApMIRALTY Papers 118, R. I. Archives. This reference is to the bound 
volumes, hereinafter cited as R. I. Apm. Pap. 
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Commission and Instructions of George the Third, the Tyrant 
King, to Benedict Byrn Commander of the Privateer Schooner 
Harlequin, manned by infamous American Loyal Refugees.” *° 

At the present time, thanks to an annual appropriation by the 
General Assembly,”* the Vice Admiralty papers have been ar- 
ranged and remounted * with intelligent discrimination; a few 
more years should see the state admiralty files dealt with in the 
same way. 


PRACTICE IN THE VICE ADMIRALTY 


As in New York, * the Vice Admiralty practice showed hardly 
any traces of the then High Court terminology. Pleas (with a 
strong common-law flavor),** rather than exceptions, were gen- 
erally used. The libel was almost invariably called a “ libel and 
appeal,” and consequently the moving party is more often styled 
appellant than libelant. Plaintiffs, complainants, and proponents 
are met with, but rather infrequently. Counsel for the parties 
appear interchangeably as attorneys, proctors, and advocates. 
Process in rem was known as monition, that in personam as 
precept or simply process. William Mumford, for many years 
Deputy Marshal, preferred to designate both kinds as “ precept ” 
in his returns. The various warrants, to sell, appraise, or survey, 
require no special mention. Commissions to take depositions in 
other colonies are not infrequent, and in one case a commission 
issued to take testimony in a county in Rhode Island other than 
that in which the court was sitting.°* Fees were divided, upon 
payment, between the judge and other officers of the court.”* 

Further comment on the practice must await intensive study 
of the papers. It may be ventured, however, that the bar was 





22 Dimmick v. The Harlequin (1780), Ms., R. I. Archives. 

23 R. I. Pub. Laws 1930, c. 1610. 

24 This, of course, renders obsolete any references to the former arrangement. 
See, e.g., JAMESON, PRIVATEERING AND PIRACY IN THE COLONIAL PERIOD (1923) 
451, 0.2, §10, n.1, 513, n.1; Brigham, supra note 19, at 554. 

25 See Houcnu xiii-xiv. 

26 See the examples pp. 84-86, infra. But on occasion exceptions appear. 
E.g., Belknap v. The Elizabeth, 8 R. I. Apm. Pap. 115 (1752). 

27 Arnold v. Jencks, 7 R. I. Apm. Pap. 94 (1749) (commission to take testi- 
mony in Warwick, then in Providence County). 

28 See p. 88, infra. 
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quick to take advantage of technicalities. Pleas to the jurisdic- 
tion will be considered below.*® Other pleas, generally less sub- 
stantial, were not uncommon, though infrequently sustained. 
“, . All w Pleas I overruled and Always shall all Manner of 
Triffling Evasions to throw the Charges on any poor man when I 
think his Case is Just” —thus Deputy Judge Gidley in a libel 
for wages; *° forceful, certainly, though it lacks the elegantia 
juris. But sometimes the objection was necessarily substantial. 
For instance, in Banister v. The Noble Jane," a libel founded 
on a bottomry bond, the claimant prayed oyer of the instrument 
sued upon. Judge Wickham granted this “Claim & Motion,” 
conceiving “the prayer therein Contain’d to be highly reason’ 
& agreeable to Equity ”; whereupon the libel was withdrawn. 
Banister’s note to the Deputy Register tells why: “Sir: I would 
have my Lybell against the Snow Noble Jane with Drawn as I 
ant yet Recoverd any Papers. . . .” 

Appeals on the instance side lay to the High Court of Ad- 
miralty, and in prize cases to the “Lords Commissioners Ap- 
pointed for Hearing &c Appeals in Prize Causes,” who were 
selected members of the Privy Council.** This seems to have 
been well understood by the Rhode Island bar. Since very few 
instance appeals appear to have been prosecuted,** it is probably 
fair to assume that, as in New York, delay was the prime motive. 
Prize appeals were in a different category, doubtless because of 
the larger sums involved. The appeal papers, called not apostles 
but merely “a copy of the case,” contained pleadings, deposi- 
tions, minutes, and decree —the last with the judge’s spelling 
considerably improved.** After reversal, the successful appellant 





29 See pp. 53-55, infra. 

30 Shilcock v. Banister, 2 R. I. Apm. Pap. 40 (1743). The overruled pleas ap- 
pear at pp. 85-86, infra, the full decree p. 77, infra. 

31 7 R. I. Apm. Pap. 103 et seg. (1750). 

32 See HoucH xvii; CHALMERS, OPINIONS OF EMINENT Lawyers &c. (1858 ed.) 
532; Stokes, A View OF THE CONSTITUTION OF THE BriTIsH COLONIES (1783) 
275, 277; 2 BROWNE, CompPeNnpIous View oF THE ADMIRALTY (2d ed. 1802) 435, 
454. 

83 The case of Whipple v. Wilson was appealed to the High Court of 
Admiralty between 1728 and 1731. See 2 ANDREWS, Op. cit. supra note 16, at 311. 
No papers relating to this cause have been found, nor of any other instance 
appeals that actually went to England. 

84 Apostles in Allen & Wimble v. The Angola, 1 R. I. Ap. Pap. 112 (1743). 
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filed a new libel; ** where an appeal on the instance side was 
dropped, the respondent filed a “ petition and suggestion.” ** But 
the existing material on these points is too scanty to permit of 
generalization. 

It is possible to say, however, that satisfaction by way of ap- 
peal was an expensive as well as a tedious matter; witness the 
case of The Angola. This was a Liverpool ship, captured by the 
Spaniards and recaptured by two privateers, one commissioned 
in Rhode Island, the other in England. On the issue, prize or 
salvage, Judge Gidley decided in favor of the privateers and con- 
demned the Angola as prize, June 10, 1743.°° The Liverpool 
owners appealed to the Lords Commissioners,** who on July 15, 
1745 reversed the decree of condemnation, holding the case to 
be one of salvage.* 

After news of the reversal reached Newport, two of the local 





85 Cunliffe et al. v. Bours et al. (The Angola), 6 R. I. Apm. Pap. 134 (1748). 

36 Johnson v. Dyre, 5 R. I. Apm. Pap. 10 (1747). 

37  R. I. Apm. Pap. 83. The decree appears at p. 75, infra. 

88 Meanwhile a riot in which the local Collector of Customs was assaulted 
and imprisoned while surveying the prize cargo produced an interesting interlocu- 
tory proceeding in the shape of a criminal information against the rioters. Wanton 
v. Freebody et al., 1 R. I. Apm. Pap. 105 et seg. (1743); see CHapin, R. I. 
PRIVATEERS 10. Two features of this case deserve special mention. The first 
information was addressed to John Gidley, Judge of Vice Admiralty by Act of 
the General Assembly. Citations issued to the defendants and witnesses were 
summoned. Pending trial, Judge Lockman arrived from England, and, his com- 
mission being read in court, he “ ordered all Proceedings in said Case to be Null 
and Void.” See p. 58, infra. Thereupon a new information was filed, and new 
citations and summonses were issued. After trial, the defendants were found 
guilty and fined sos. each; they appealed, but dropped the appeal. The other 
point in the case relates to one of the pleas filed for the defendants, and overruled, 
to the effect that the informer, Collector Joseph Wanton, had not taken the 
proper oaths to qualify him as an Officer of the Customs. See p. 85, infra. 
This was, of course, based on the circumstance that the Wantons were Quakers. 

39 6 R. I. Apm. Pap. 134 (1748). The Commissioners who heard the appeal 
were Sir John Willes, C. J. C. P., Thomas Winnington, Esq., and George Wade, 
Esq. Winnington was a Lord of the Admiralty and Recorder of Worcester. An 
active politician, he was known as a “ Second-Rate Minister.” Wade was prob- 
ably Field-Marshal George Wade, a brave though far from brilliant soldier who 
built excellent roads throughout Scotland. Dict. Nat. Buioc., s.v. Wade, Win- 
nington. But since prize appeals turned on policy and politics rather than law, 
the tribunal as thus constituted was doubtless adequate to the task. Cf. HoucH 
IIQ, N.I, 122, n.1, 289; JAMESON, PRIVATEERING AND PIRACY 567, n.1. 

For the English proctor’s bill for professional services on this appeal, see 
JAMESON, PRIVATEERING AND Piracy 468. 
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privateer’s owners, Peter Bours and John Brown, appear to have 
made payment according to the tenor of their bonds, but appar- 
ently not before June 1, 1747. About a month later, John 
Banister, factor for the Liverpool merchants, received a copy of 
the certified decree of the appellate court, and offered to make a 
settlement. Negotiations undoubtedly continued for some time, 
because no libel was filed until September 5, 1748. Bours and 
Brown both pleaded that they had made payment; John Free- 
body, the other owner, pleaded to the jurisdiction for that the 
bond was executed infra corpus comitatus. This being over- 
ruled, an appraisal of the Angola’s cargo was ordered, September 
25, 1749. Freebody, still obdurate, refused to show the ap- 
praisers his share, in consequence of which he was cited by the 
court to assign reasons for his action. Thereupon, he not as- 
signing any, he was ordered in the spring of 1750 to account for 
his share and pay costs of court; and Banister finally acknowl- 
edged receipt of payment from Freebody on June 11, 1750 *°— 
seven years after the original decree of condemnation. These 
proceedings graphically illustrate Mr. Chapin’s conclusion, that 
“the long and costly litigation so often involved in prize cases and 
their appeals” was one of the principal causes which “ under- 
mined the profits of privateering and led to its decline.” ** 

A lighter touch is furnished by Yudice v. Sheldon,** a case 
which to the modern mind recalls the gall of the highwayman’s 
bill for an accounting.** The Providence, Jonathan Sheldon 
master, had been captured in King George’s War by the Spanish 
frigate Galga. Yudice, the frigate’s lieutenant, was put on board 
as prize master, and as such offered to ransom the brigantine for 
500 barrels of flour and a sloop, or the equivalent. Sheldon 
agreed. Thereupon Yudice ordered the vessel released, and di- 
rected his men to assist in sailing her back to Newport, where he 
demanded the promised ransom. ‘“ But the said Jonathan Shel- 





40 Cunliffe et al. v. Bours et al., 6 R. I. Apm. Pap. 134 et seg. (1748), 7 id. 53 
et seq. (1749), 7 id. 116 et seg. (1750). Years later, Banister unsuccessfully sued 
Brown in assumpsit; a number of items in the account related to this transaction. 
See ms., R. I. Historical Society; on appeal, 5 Acts oF THE Privy CoUNCIL 
(Cotontat SERr=s) 51-52 (1766, 1768). 

41 Capt, R. I. PRIVATEERS 173. 

42 5 R. I. Apm. Pap. 59 (1747). 

43 See (1893) 9 L. Q. REv. 197. 
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don not having any Regard to Justice or to the Rules to be 
observed among Nations in Time of Warr for their Mutual 
Advantage denies & refuseth to make to your Appellant any 
Satisfaction”. Yudice consequently filed his libel, the war still 
raging, and was able to retain Attorney-General Updike to appear 
for him. Sheldon, per Advocate-General Honyman, pleaded in 
bar that the libelant was an alien enemy, and this plea was sus- 
tained by the court; but Honyman seems to have entertained 
some doubts in the matter, as he reserved the right of pleading 
over.** 

The court’s functions were not specialized, and on occasion the 
judge acted in what we should now call an administrative capacity. 
In 1746, Deputy Judge Strengthfeild conducted an investigation 
which today would certainly be left to other channels. Captain 
Simeon Potter, in his memorable raid on the French settlement 
of Oyapoc in 1744,*° had struck such fear into the nearby Dutch 
at Curacao, that the Dutch minister protested to the English au- 
thorities. The Lords of the Admiralty ordered an inquiry by the 
Rhode Island admiralty judge, that being the colony where Potter 
had obtained his commission; Strengthfeild, after issuing war- 
rants for the apprehension of Potter and his associates, and ex- 
amining the men, finally exonerated them in his report. The 
only doubt raised in anyone’s mind as to the validity of the pro- 
ceeding was whether the commission running to Judge Lockman 
could be executed by his deputy, and this doubt was affirmatively 
resolved by the opinions of the Attorney-General and Advocate- 
General, “‘ who were both in Court.” “ Both replyd that it was 
the only court that could proceed in it ”’.** 





44 A generation later, however, Lord Mansfield would probably have allowed 
the suit. Cornu v. Blackburne, 2 Doug. 640 (1781); Anthon v. Fisher, 2 Doug. 
649n., 3 Doug. 166 (1782); see Senior, Ransom Bills (1918) 34 L. Q. Rev. 4g. 
But Lord Stowell stated the law to be otherwise. “. . . Even in the case of ran- 
soms which were contracts, but contracts arising ex jure belli, and tolerated as 
such, the enemy was not permitted to sue in his own proper person for the pay- 
ment of the ransom bill; but the payment was enforced by an action brought by 
the imprisoned hostage in the courts of his own country, for the recovery of his 
freedom.” The Hoop, 1 C. Rob. 196, 201 (1799). See also 2 Hype, INTER- 
NATIONAL LAW (1922) 509--I0. 

45 See Cuaptn, R. I. PRIVATEERS 132-48; JAMESON, PRIVATEERING AND PIRACY 
510-14, and sources cited. 

46 4 R. I. Ap. Pap. 18 et seqg., 22 (1746) Updike and Honyman respectively) . 
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During the next war, the Deputy Register of the court, at the 
request of the General Assembly, kept lists of the prisoners of 
war detained in the colony, and made reports thereon to the 
governor.** Another instance of administrative action, in 1772, 
recalls the first. Robert Auchmuty (the younger), Judge of Vice 
Admiralty in Massachusetts, was one of the commissioners ap- 
pointed to investigate the burning of the Gaspee.** Auchmuty 
may have had admiralty jurisdiction in Rhode Island, a matter 
admitting of some doubt,** but even if he had, he acted on this 
occasion as an individual appointed to the commission, and not 
as judge of admiralty ex officio.” 


CONFLICTS OVER THE VICE ADMIRALTY’S JURISDICTION 


The absence of any substantial conflict between the courts of 
law and admiralty which Judge Hough observed in New York ™ 
was a condition not duplicated in Rhode Island. For one thing, 
the bar in the latter colony were not unaware of the struggle 
between the two jurisdictions, as their surviving pleadings amply 
demonstrate. Pleas to the jurisdiction of the admiralty court 
were interposed, inter alia, to libels for wages *’ and for neces- 
saries,”* to a libel by a part owner for sale or security, to a 
petition by a part owner to sell or buy,” to a libel founded on an 
appeal bond,” and to a criminal information.*’ As a consequence, 
prohibitions were not uncommon. An act of the General Assem- 
bly in 1735 had authorized the Superior Court to issue such 





47 8 R. I. Apm. Pap. 136-40 (1759). 

48 » R. I. Cor. Rec. 108 (1772). 

49 As above stated, four courts were set up in 1768, and that in Boston had 
jurisdiction over all the New England colonies. See p. 46, supra. This is the 
extent of Auchmuty’s powers as recited in the Gaspee commission. 7 R. I. Cot. 
Rec. 108 (1772). But it is clear that Judge Andrews was recognized by the 
Commissioners as judge of admiralty in Rhode Island (7 id. 179 (1773)) and that 
he was in fact acting as such. See 2 ANDREWS, op. cit. supra note 16, at 26. 

50 » R. I. Cor. Rec. 107-82 (1772-73). 

51 See Houcn xix-xx. But see The Conception, id. at 148, 151 (1758). 

52 Shilcock v. Banister, 2 R. I. ApM. Pap. 34 (1743); see p. 85, infra. 

58 Potter v. The Greyhound, 5 R. I. Apm. Pap. 83 (1747). 

54 Averell v. Blackstock, 7 R. I. Apm. Pap..148 (1750). 

55 Belknap v. The Elizabeth, 8 R. I. Apm. Pap. 115 (1752). 

56 Cunliffe et al. v. Bours et al., 6 R. I. Apm. Pap. 136 (1748). 

57 Wanton v. Freebody, 1 R. I. ApM. Pap. 108 (1743); see p. 84, infra. 
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writs,** and this power, as the case of Potter v. The Greyhound 
well illustrates, was exercised with alacrity and even enthusiasm. 

Simeon Potter of Bristol (doubtless the doughty privateersman 
already mentioned) supplied necessaries to the ship at the in- 
stance of her owners — beef, pork, rum, sugar, “ Tarr,” “ Bun- 
tin,” wheel rope, nails, spikes, cable, powder and labor — and, 
payment being refused or delayed, libeled her. The owners 
pleaded to the jurisdiction. Deputy Judge Strengthfeild, before 
whom the “plea” was argued, may have been familiar with the 
civilians’ argument in favor of the jurisdiction in such a case; 
more likely, however (with an eye to fees of court), he was 
moved by the maxim boni judicis est ampliare jurisdictionem.” 
At any rate he sustained the jurisdiction. A prohibition immedi- 
ately followed, per Gideon Cornell, Rhode Island’s first Chief 
Justice,** and “ accordingly the Court was adjourned until fur- 
ther notice.” A month and a half elapsed, and then the parties 
entered into an agreement to submit to the judgment of three 
named arbitrators. The owners thereafter filed a “ plea in Barr,” 
setting forth this agreement. This plea was also overruled, for, 
no arbitration having been had within the time specified, the 
agreement was no longer in force. Judge Strengthfeild admitted 





58 Act of August, 1735; Laws or R. I. (1745) 188. This compilation is gen- 
erally referred to as the Digest of 1744, but in fact only the charter and index 
appended thereto bear that date. The main body of laws has a separate title-page 
dated 1745. 

59 5 R. I. Ap. Pap. 83 et seg. (1747). 

60 2 BROWNE, op. cit. supra note 32, at 80-81. 

61 “Tt is the foible of all judicatures to value their own justice and pretend 
that there is none so exquisite as theirs; while, at the bottom, it is the profits 
accruing that sanctify any court’s authority.” Roger North, quoted in 1 Hotps- 
worTH, History oF ENGLIsH Law (3d ed. 1927) 558, n.2. 

62 The Superior Court of Judicature, Court of Assize, and General Gaol De- 
livery, was first established in June, 1729, and until 1747 consisted of the governor, 
deputy governor, and assistants. Laws or R. I. (1730) 191. (Distinguish the 
present Superior Court, created in 1905.) In February, 1747, an act was passed 
providing for the annual election of a chief judge and four associates. Laws 
or R. I. (1745-52) 27. Of Cornell himself (the name is often spelled Cornel by his 
contemporaries) little is known beyond the fact that he was the first Chief Justice. 
See DurRFEE, op. cit. supra note 9, at 92. He was formerly commemorated in a 
fashion by Cornell Place, a passageway to the west of the old Providence County 
Court House; but this has now been obliterated by the erection of the new building 
(1931-32). 

The prohibition in question is given at p. 87, infra. 





RHODE ISLAND ADMIRALTY 55 


that if it had been, “it would have been sufficient to have dis- 
charged them [the owners] from this Court.” On the heels of 
this decision there followed another prohibition from the Superior 
Court,®* and once more the Court of Vice Admiralty adjourned. 
Before it met again, the parties reached an agreement. They 
submitted the entire controversy to arbitration, and asked an ac- 
count of the charges — which, when made up, included 5s. for 
duly entering each prohibition.“ 

It must not be supposed, however, that the common-law courts 
were concerned simply with keeping the admiralty within what 
they conceived to be its proper sphere. On occasion they en- 
larged their own jurisdiction to take cognizance of purely mari- 
time causes, a tendency illustrated by Hopkins v. Moss. Esek 
Hopkins, later to be the first and last Commander-in-Chief of 
the American Navy,” had cruised to the West Indies in 1757 in 
command of the privateer Providence. Pickings were slim until 
he captured, on the ground of a violation of the navigation acts, 
the brigantine Sally, Boyle Moss master, bound from Dublin to 
St. Eustatia. “Could I gitt him to S* Kits or antigua She would 
be Condemd as prize,” ** but the law in the Rhode Island Vice 


Admiralty was distinctly more doubtful. Deputy Judge Robert 
Lightfoot had refused to condemn under substantially the same 
facts in Luther v. Hulmes, decided in June, 1757. The informers 
in that case had thereupon resorted to the Court of General Ses- 
sions for Providence County, where they found a warm welcome, 
even though eventually they were unsuccessful. Doubtless the 





63 Per Josiah Arnold, J. 

64 These details are from the minutes and file papers. Compare Judge Lowell’s 
account in The Underwriter, 119 Fed. 713, 736 (D. Mass. 1902). 

65 y Recorp Book R. I. Super. Cr. Prov. Cry. (Sept. T. 1757) 203. The 
writer is indebted to William Sandager, Esq., Assistant Clerk of the Rhode Island 
Supreme Court, for calling his attention to this case and the one following. 

86 See Beck, ed., THE Letter Book or EsExK Hopxins (1932) 35. See also 
Fretp, EseEK Hopxins (1898). 

67 Esek Hopkins to Capt. Allen Brown and Co., July 22, 1757; ms., R. I. 
Supreme Court files. 

68 Ms., R. I. Supreme Court Files. Luther and Childs, agents of the privateer 
sloop Robie, filed an information against the Molly, Hulmes master, for violation 
of the St. 7 & 8 Wirt. III, c. 22 (1696). Judge Lightfoot dismissed the informa- 
tion as insufficient. The informers thereupon, reciting this, filed an identical in- 
formation in the Court of General Sessions, which ordered the sheriff to seize 
the offending ship. Hulmes’ plea to the jurisdiction being overruled, the trial 
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owners of the Providence had heard of this case. At any rate, 
when the captured ship reached Providence, Hopkins filed an in- 
formation against her in the Superior Court. Moss pleaded to the 
jurisdiction, and, this plea being overruled, he refused to plead 
further and was defaulted. The vessel and cargo were declared 
forfeit to Hopkins and his owners, and judgment for costs was 
rendered against the defendant. The latter appealed to the Privy 
Council, but the appeal seems to have been dropped. A sus- 
picion that collusion was not entirely absent is fortified by a 
reading of the postscript to Hopkins’ letter home immediately 
after the capture. 


“PS _ the Old Gentlman that is master of the Brige Semes to be a 
prety good Sort of a man and if the Brige is Condemd Should be Glad 
he mite be treated well and not prosecuted in Regard to the penelty to 
the Crown but helpe Him to a pasige home as Son as you Can and I 
bleve he will be Satisfied with that without giving you much Truble 
a bout the property of the vesel and Cargoe.” 7° 


But the case that more than any other demonstrates the pos- 
sibilities for conflict between the courts of law and admiralty is 
undoubtedly Metcalf & Wanton v. Weston," an information for 
violation of the Molasses Act“ filed in 1761. Originally, Gov- 
ernor Hopkins was to have been joint informer with Collector 
Wanton, but Metcalf was substituted at the request of his counsel, 
John Aplin. Judge Andrews condemned the cargo, and awarded 
one third to the Crown, another third to the Governor, and, after 
five months of consideration, the other third to Wanton. Metcalf 
received nothing. Shortly after the final decree, the Superior 
Court issued a prohibition, and Judge Andrews obeyed. None 
the less, Governor Hopkins sued the Judge for his third in the 





proceeded upon interrogatories indistinguishable from those used in admiralty. 
The jury found a special verdict, that the defendant’s guilt depended on his legal 
right to a ship’s register. This point of law being resolved against the informers, 
they appealed to the Superior Court; but their appeal was dismissed. 1 REcorD 
Book R. I. Super. Cr. Prov. Cry. (Sept. T. 1757) 202. 

69 4 Acts OF THE Privy Councit (CoLoniAL SERIES) 420 (1759). An appear- 
ance was entered for Hopkins and a day was set for hearing Moss’s appeal; 
nothing further appears. 

70 Supra note 67. 

71 8 R. I. ApM. Pap. 146 (1761). 

72 6 Geo. II, c. 13 (1733). 
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Inferior Court of Common Pleas, which overruled the prohibi- 
tion pleaded in bar, and granted judgment and execution. From 
this dilemma Judge Andrews had to be rescued by an Act of the 
General Assembly nullifying the lower court’s judgment.”* Mean- 
while, Aplin (whose client had received nothing) accused Hopkins 
of converting to his personal use the third adjudged to him as 
Governor.’* A war of pamphlets followed and party spirit ran 
high enough to defeat Hopkins for re-election in May, 1762.” 

So much for the Vice Admiralty’s relations with the common- 
law courts; there remain for consideration its contacts with the 
General Assembly. That body, as already noted, had authorized 
the issuance of prohibitions.”* In 1743, it prescribed the fees 
which the Vice Admiralty was entitled to demand.” A year 
later, it appointed a committee to inquire of Samuel Pemberton, 
late Deputy Judge, why he had condemned a certain Dutch ship, 
concerning which complaint had been made abroad.** Pember- 
ton (pro hac vice in jail for debt) explained that his reasons were 
fully set forth in the decree. Another committee was then ap- 
pointed to draft a letter for Governor Greene to send home; in 
this it was explained that the court was entirely independent of 
the local government, and hope was expressed that the Colony 
would not be censured for the “ mistakes or passions of an igno- 
rant or indigent person.” * It should not be thought from these 
instances, however, that the Assembly was unaware of the neces- 
sity for an admiralty court. On three occasions, pending the ap- 





73 6 R. I. Cor. Rec. 372-73 (Oct. 1763). The facts are given in Judge An- 
drews’ memorial to the Assembly, 6 id. at 370-72. See also 6 id. at 342, 350; R. I. 
Acts & Resolves, Feb., 1764, p. 118. 

74 See A DIALOGUE BETWEEN THE GOVERNOR AND A FREEMAN (1762). This 
pamphlet was published anonymously. 

75 “ A FREEMAN,” Mr. FRANKLIN, I HAVE LATELY BEEN FAVOR’D &c. (1762); 
REMARKS ON A LATE PERFORMANCE, SIGN’D, A FREEMAN, &C. (1762); GOVERNOR 
Hopxins’s VINDICATION OF HIS CONDUCT, IN RELATION TO THE SuGARS (1762). All 
the above are broadsides in the R. I. Historical Society. See also 2 ARNOLD, 
History oF Ruope IsLanp (1859-60) 234-35. 

76 Supra note 58. 

77 Act of October, 1743; Laws oF R. I. (1745) 268-70. 

78 The Gertrude, actually the Geertruyda (formerly the De La Clara). 
Flower et al. v. Sloop De la Clara, 1 R. I. Apm. Pap. 51-56 (1742). Unfortunately 
the decree in the case has not been preserved. The communication from England 
appears in 1 KIMBALL, op. cit. supra note 15, at 230. 

79 See 5 R. I. Cox. Rec. 79-80 (1744). 
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pointment of a new judge from abroad, it designated individuals 
to fill the vacancy; two had been Deputy Judges prior to the 
General Assembly’s action, and one was later to serve as such.” 
And in 1757, it memorialized the Lords of the Admiralty to ap- 
point a judge who should hold court regularly, in place of the 
deputy appointed from Massachusetts.” 

This interference by the Colony naturally did not escape notice 
from abroad, but issue was never very sharply joined. While the 
preamble to the act establishing fees recited that “it is the un- 
doubted Right of the General Assembly of this Colony to estab- 
lish and state the Fees of all the Courts within the same,” * the 
principal objection thereto was that the scale was fixed too low 
to allow the judge a decent living.** Again, though Judge Lock- 
man declared “ Null and Void” proceedings held before Judge 
Gidley, the latter having only an interim appointment from the 
General Assembly and no commission from abroad,* the colonists’ 
real grievance arose from the fact that Lockman held a Crown 
commission as clerk of the navy office.*° This was an adminis- 
trative position under the navigation laws, to which the Colony 
claimed the right of appointment. The General Assembly voted 
money for “the just defense of the charter privileges of the 
colonies,” the Colony’s agent presented a petition to the Lords 
of Trade, and for a time there was a lively stir.*° But when 
Lockman first appointed a deputy, he selected Gidley.*’ 





80 Act of October, 1728, 4 R. I. Cox. Rec. 413, appointing William Whiting; 
Act of June, 1733, 4 id. at 483, appointing George Dunbar, “ who was surrogated 
and deputed by the late Nathaniel Byfield, deceased ”; Act of March, 1743, 5 id. 
at 60, appointing John Gidley, “ the judge of admiralty, for this colony [Lockman], 
being gone home for Great Britain, and his deputy appointed here [Pemberton], 
declining to serve any longer.” See also pp. 66-67, infra. 

81 6 R. I. Cor. Rec. 104 (1757); see also note 15, supra. 

82 Supra note 77. 

88 Per Dr. Strahan, Advocate to the Admiralty, Feb. 1, 1744; 1 K1rMpatt, 
op. cit. supra note 15, at 243. 

84 See notes 38, 80, supra. 85 5 R. I. Cor. Rec. 70-71 (1743). 

86 5 R. I. Cov. Rec. 97 (1743); see 1 KimBatt, op. cit. supra note 15, at 226. 
See also 1 id. at 233, 242-46, 252, 255, 311, 344; 2 id. at 30, 92; 2 ARNOLD, op. cit. 
supra note 75, at 141, 142, 145; cf. Appleton, Richard Partridge: Colonial Agent 
(1932) 5 New Enc. Q. 293, 307. The summary of the affair in 2 Browne, op. cit. 
supra note 32, at 521, seems to be a confused rendering of Dr. Strahan’s opinion, 
supra note 83. 

87 Gidley’s proceedings as Judge were declared void August 23, 1743; by 
November of that year he was acting as Deputy Judge. 
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The key to the conflict in Rhode Island is not to be found in 
any outworn generalizations as to hatred of admiralty or love of 
trial by jury. (All the illustrations given above, it should be 
noted, precede the period of intensive enforcement of the naviga- 
tion laws which followed the Peace of Paris in 1763.) The 
real causes were more practical. The admiralty judges were 
appointed from without, whereas the common-law judges were an- 
nually elected by the General Assembly. If the Superior Court, 
for instance, enforced a decree of the Privy Council in a private 
lawsuit, contrary to the sentiments of the Assembly, a new Court 
could be elected which would refuse enforcement.** Admiralty 
judges could not be superseded. Truly, as Mr. Justice Curtis so 
sagely observed, questions of jurisdiction are questions of power.*° 
And the Rhode Islanders were never in any danger of forgetting it. 


THE STATE CourT.oF ADMIRALTY; ITS PRACTICE 


Rhode Island’s state court of admiralty was created in the 
spring of 1776, in the twilight period between loyalty and in- 
dependence. The “Act for encouraging the fixing out and au- 
thorizing armed Vessels to defend the Sea-Coast of America, 
and for erecting a Court to try and condemn all Vessels that shall 
be found infesting the same ” °° was directed only at the “ present 
administration of Great Britain,” at the “ ministerial navy.” The 
Acts and Resolves for the same session still bore the royal arms 
and concluded with a pious “ God Save the King”; the ties of 
allegiance were not loosed until May 4, 1776." By that date, 
however, a judge and an advocate had been elected,” and ap- 
parently the first condemnations were had on May 21.” 





88 See 6 Acts OF THE Privy Councit (CoLontAL SERIES) 505-06 (1770-72). 

89 B. R. Curtis, PROCEEDINGS ON THE DeaTH oF CHIEF Justice TANEY (1864) 
9; 2 Cliff. 611, 614, 30 Fed. Cas. 1341, 1342. 

90 Act of March 24, 1776, 7 R. I. Cox. Rec. 481. The exact date has been 
ascertained from the ms. Journals of the Upper House. See also 7 id. at 441-42 
(Jan. 1776) (committee to draft act establishing the court). 

The title of the act was not mere verbiage; Bristol had been bombarded by a 
British squadron in October, 1775. See 2 ARNOLD, op. cit. supra note 75, at 358. 

91 7 R. I. Cor. Rec. 522. 

92 John Foster was elected Judge, John Cole Advocate. R. I. Acts & Resolves, 
May, 1776, pp. 9, 44. That portion of the original act which made the Attorney- 
General ex officio advocate of the court was repealed at this session. 7 R. I. Cot. 
REC. 537. 93 The Speedwell; The Georgia Packet; both mss., R. I. Archives. 
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The “ Maritime Court for the Trial of Prize Causes” existed 
as such until July, 1780.°* It was a prize court pure and simple, 
and would seem to have functioned satisfactorily, for Judge John 
Foster was annually re-elected.*° Doubtless, too, the General 
Assembly was pleased with his admitted dependency, so different 
from the attitude of the Vice Admiralty judges. In 1778, Foster 
had written that “he considers himself only as the servant of 
the General Assembly, and cannot pretend to any authority but 
what he receives from them.” °® Whether this had any causal 
relation with the next step may be questioned, but the fact is 
that the Court of Admiralty established in 1780 received a wider 
jurisdiction, which included not only prize, but also “ Causes 
concerning Seamens Wages, Salvage, and all other Matters and 
Things of a maritime Nature, properly cognizable before, and to 
be heard and determined by a Court of Admiralty.” °* 

The practice of the state court —it was really one tribunal 
with a continuous history — was largely regulated by statute, 
the most striking feature being the presence of a jury to de- 
termine issues of fact.°* After a ship had been libeled and a date 





94 The following are acts relating to the court, not otherwise noted: 7 R. I. 
Cor. Rec. 535 (May, 1776) (amendments) ; 7 id. 602 (Aug. 1776) (sheriffs to sell 
prize goods); 7 id. 613 (Sept. 1776) (town clerks’ fees); 8 id. 14 (Oct. 1776) 
(action taken against notary who protested condemnations) ; 8 id. 18 (Oct. 1776) 
(committee to revise law establishing court); 8 id. 22 (Oct. 1776) (regulating 
judge’s fees); 8 id. 98 (Dec. 1776) (judge to appoint special sheriff); 8 id. 302 
(Sept. 1777) (town sergeants to serve warrants when sheriffs interested); R. I. 
Acts & Resolves, Oct. 1779, p. 8 (bulk on prizes not to be broken until condemna- 
tion); 9 R. I. Cor. Rec. 89 (June, 1780) (committee to revise law establishing 
court) ; R. I. Acts & Resolves, June 1780, pp. 26-27 (fees regulated). Prior to the 
last act cited, the old vice-admiralty fees had been in effect. See 7 R. I. Cor. Rec. 
481, 488. 

95 8 R. I. Cor. Rec. 221 (1777) ; 8 id. 389 (1778) ; 8 id. 531 (1779); 9 id. 6, 55 
(1780). After the tribunal was reconstituted as a Court of Admiralty, Judge 
Foster continued to be re-elected until 1787. 9 id. 385 (1781); 9 id. 542 (1782); 
R. I. Acts & Resolves, May, 1783, p. 4; 10 R. I. Cox. Rec. 23 (1784); 10 id. 95 
(1785) ; 10 id. 193 (1786). 

96 § R. I. Cor. Rec. 373 (March, 1778). Judge Foster’s memorial raised a 
question as to his right to tax fees in a pending case. The Assembly’s action on 
this matter is recorded in 8 id. at 400-02 (May, 1778). See also 8 id. at 455 (Sept. 
1778). 

87 Act of July 20, 1780, R. I. Acts & Resolves, July, 1780 (2d Sess.) p. 9. 
The exact date has been ascertained from the Ms. Journals of the Upper House. 

98 » R. I. Cox. Rec. (1776) 481, 484; R. I. Acts & Resolves, July, 1780 (2d 
Sess.) p. 9. 
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set for trial in the county wherein lay the port to which she had 
been brought, the judge issued warrants to the town sergeants or 
constables of all the towns in that county, commanding them 
to warn town meetings to draw jurors.” The juries consequently 
included men from such rustic communities as West Greenwich, 
Glocester, and Cumberland. If any jurors failed to appear or 
were disqualified, a venire facias issued to the sheriff to summon 
enough freemen to complete the twelve. Whether the jury thus 
assembled ever heard a charge delivered may well be doubted, as 
Rhode Island juries were not charged until well into the nine- 
teenth century,” but there is reason to believe that Judge Foster 
largely dominated the proceedings. Some of the verdicts, signed 
by the jurors, are in his hand.’ On occasion, too, he would 
draw a libel when supplied with a memorandum containing the 
facts to be alleged; *°’ and indeed, considering that most of the 
indorsements on file papers and the greater portion of the minute 
books were likewise written by him, it would not be far from 
the truth to say that the state court was essentially a one-man 
institution. 


Unlike a Court of Vice Admiralty, this tribunal had no marshal, 
and consequently warrants to sell were directed to the sheriff of 
the county or to the vendue masters of the towns. And unlike 
the Rhode Island Vice Admiralty, the decrees embodied only 
formal conclusions. Only one “ opinion ” survives, a long-winded 
and rather dreary performance replete with rhetorical questions, 


103 


covering ten closely written folio pages. Judge Foster cited 





99 See pp. 89-90, infra. Many of these warrants bear the notation, “ N. B. Seven 
Freemen are a Sufficient Number to draw Jurors.” 

100 See DurRFEE, OP. cit. supra note 9, at 83-86, 120-21. 

101 E.g., Hopkins & Hinman v. The True Blue (1776), ms., R. I. Archives; see 
Dp. 90, infra. 

102 Martindale et al. v. The Dolphin (1779), ms., R. I. Archives. 

103 “ Observations Concerning the Minerva” (1779), Ms., R. I. Archives. No 
other papers relating to this case have been found, nor is there any entry concern- 
ing it in the minute books. But see 8 R. I. Cor. Rec. 482, 483 (Dec. 1778) ; Provi- 
dence Gazette, Dec. 19, 1778, Feb. 6, March 6, 13, 20, 27, 1779. Apparently the 
opinion was written at or shortly after the trial, which was set for February 15, 
1779. 

The Minerva, a British transport, was grounded with about thirty soldiers on 
board on December 13, 1778, below the low water mark near Westerly, and there 
captured. She was claimed by the captors as prize, by the state as wreck, and by 
the upland owner as wreck. Besides the authorities mentioned, Judge Foster 
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some authorities — Blackstone * and Bacon’s Abridgement *°° — 
but his reliance on the statute of 15 Richard II *” and his reitera- 
tion of the high-water mark limitation indicate that he probably 
took a restricted view of the admiralty jurisdiction. 

Appeals from the state court lay to the Continental Congress; 
the details of the exercise of this appellate jurisdiction have been 
elsewhere described.** Slightly more than half of the Rhode 
Island cases appealed were reversed,’** but the papers disclose 
no trace of any conflict with the reversing authority. Certainly 
Rhode Island produced no causes célébres such as United States 
v. Peters*®® or the case of the McClary owners.” As in Vice 
Admiralty times, many of the appeals were not prosecuted. Un- 
der the Act of 1780, an alternative appeal to the Superior Court 
was provided for,’ but the record books of that court, for 
Providence and Newport Counties at least, do not disclose that 
any such were ever taken. Later, appeals to Congress were dis- 
allowed in cases where the appellant’s own state forbade prize 
appeals to that body; *** but this was merely a temporary re- 
taliatory measure. 


CASES IN THE STATE CourRT 


It would be interesting to discuss some of the cases tried in 
the state court, but such discussion would appeal only to the local 





relied on the Act of 1776 establishing the court, and on the resolve of the Con- 
tinental Congress, July 24, 1776. 5 JOURNALS OF THE CONTINENTAL CONGRESS 605, 
606. Semble, decision for the captors upon the special verdict of the jury. It is 
difficult to extract a holding. 104 y BL. ComM. 290-94. 

105 y Bacon, ABRIDGMENT (3d ed. 1768) 623-24; 4 id. 159. 

106 C, 3 (1391). 

107 See Davis, Federal Courts Prior to the Adoption of the Constitution, 131 
U. S. Appendix xix et seq. The information concerning the Rhode Island court, 
id. at xxi, is inaccurate. 

108 Six out of ten. Papers relating to most of the Rhode Island cases re- 
ported, 131 U. S. Appendix xxxv et seq., are preserved in the state archives. 

109 5 Cranch 115 (U.S. 1809) ; see 131 U. S. Appendix xxix—xxxiv. 

110 Doane’s Adm’rs v. Penhallow, 1 Dall. 218 (Pa. 1787) ; Penhallow v. Doane’s 
Adm’rs, 3 Dall. 54 (U. S. 1795); see Aldrich, supra note 14, at 45-46; 131 U. S. 
Appendix xxix. 

111 R. I. Acts & Resolves, July, 1780 (2d Sess.) p. 13. It was provided that 
upon such an appeal, the Superior Court should be governed by maritime law. 
Perhaps the idea of an appeai to the highest state court derived from New Hamp- 
shire. See Aldrich, supra note 14, at 53. 142 9 R. I. Cor. Rec. 278 (Nov. 1780). 
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historian and not to the lawyer. The light which some of the 
papers throw on the almost unknown history of Block Island dur- 
ing the Revolution, when that unhappy place was at the mercy of 
friend and foe alike,’** is not for these pages. Sufficient to con- 
sider two cases: one illustrates the vagaries of appeals to the 
Continental Congress, the other the too human tendencies of 
juries and the General Assembly’s control over the court’s 
decisions. 

On October 29, 1776, the privateer Montgomery, Thomas 
Rutenburgh commander, captured the schooner Frank, appar- 
ently a British vessel. A libel was duly filed, but the jury found 
by their verdict, December 31, 1776, that the schooner was the 
property of the claimants, Mary Alsop, administratrix of Richard, 
deceased, and Sylvanus Waterman, both of Connecticut. The 
ship being thereupon released, Rutenburgh filed a second libel 
four days later, alleging that the Frank had been trading with the 
British. This was denied by the claimants, and in his deposition 
Waterman unfolded a wondrous tale. He was master of the 
vessel, originally named the Dolphin, and while at Jamaica in the 
summer of 1775, had received news of Lexington and Concord. 
Being apprehensive of a possible condemnation, he executed a 
bill of sale without consideration to one Mairez, a friendly 
Frenchman, and renamed the schooner, taking a new register 
with clearance to Newfoundland, but intending to return to New 
London. On the way he met a British warship in Long Island 
Sound, and to avoid it he continued to Newfoundland. From 
there he cleared for Jamaica, still intending to return to New 
London, but on this voyage he was chased by British frigates, so 
that he once more landed in Jamaica. For a second time he 
cleared for Newfoundland, but had to give bond; and in order 
to save the bond he continued to his destination. Once more he 





113 “ Al] intercourse with the Island was forbidden. ... The records of the 
town were sent to . . . Charlestown, for safe keeping, at the breaking out of the 
war, and for eight years there is no entry extant to tell what they did or suf- 
fered. For eight years they were left to be preyed upon or petted alike by friend 
and foe, with no food to eat but such as they raised upon the Island or caught 
from the sea, with no clothes to wear but such as they had at the breaking out of 
the war, or as they could manufacture with their own hands, without a physician 
to heal their bodies, or a clergyman to cure their souls.” SHEFFIELD, HistorIcaL 
SkETcH oF Biock IsLAND (1876) 50. See also Livermore, A History or BLock 
IsLanp (1877) 88-106. 
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sailed for Jamaica, intending this time to proceed to St. Nicholas 
Mole in Hispaniola, and from thence to New London. This time 
his luck failed and the schooner was captured by Rutenburgh. 
Not unnaturally, the jury disbelieved Waterman’s involved ac- 
count, and found that the Frank had been trading with the enemy. 
She was therefore condemned; *** but the Committee of Congress, 
in the face of the captain’s highly improbable tale, and with a 
complete disregard of the specific findings of the jury, reversed 
the decree.*** As in the case of colonial prize appeals,’** judicial 
considerations were evidently not the only ones producing the 
result. 

The other case was probably one of the last prize causes heard 
by the court. The sloop Fair American, William Havens master, 
left North Carolina for Rhode Island in November, 1782. She 
was captured by the enemy in the following month, and while off 
Edgartown on Nantucket, the captors signaled for a pilot. Ben- 
jamin Pease, Henry Fish, and others, not suspecting the vessel’s 
character, went aboard. Other armed British ships then came up, 
and ordered the Fair American to sail to sea. Once headed out- 
ward, the sloop ran aground, but the British vessels sailed over 
the bar. The following morning, Pease spoke to Fish “ & said the 
Coast is now Clear, now is the time for to take Her, & came on 
Deck with a Pistol & said the Vessel is ours & disarm’d the 
Britoners with the Assistance of our Said Boats Crew.” But, the 
prisoners once put ashore, stormy weather prevented the intended 
cruise to an American port, and while the Nantucket Islanders 
were awaiting fair weather, the privateer General Rochambeau, 
Captain Oliver Read, captured the Fair American and sailed her 
into Newport as prize. Pease and his colleagues filed one libel; 
Read filed another. The master of the vessel, Havens, entered a 
claim, relying on the ordinance of Congress which allowed only 
reasonable salvage to recaptors of American ships within cannon 
shot of land,**’ as seems to have been the case here. Havens not 
being present at the trial, his proctor, General Varnum, waived 
the claim; the jury found for Read, and the ship was condemned 
as prize to him and his owners."** 


114 Mss., R. I. Archives. 

115 331 U. S. Appendix xxxvii, No. 11 (1777). 116 Cf, note 39, supra. 
117 22 JOURNALS OF THE CONTINENTAL Concress (Feb. 26, 1782) 99, 100. 
118 Mss., R. I. Archives. 
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This was on January 30, 1783. Havens’ absence, it seemed, 
was due partly to illness and partly to the suspension of ferry 
service from North Kingstown to Newport by reason of stormy 
weather. In fact, he arrived only half an hour after Varnum’s 
waiver, and, not being then permitted to assert his rights, peti- 
tioned the General Assembly for a new trial as to his claim 
only.**® This was granted,’*° and a second trial was had on July 
18, 1783; the jury again found for Read. Havens prayed an 
appeal, but seems not to have prosecuted it; *** and he was sub- 
sequently sued for costs of court.*”” 

After the cessation of hostilities in 1783, the court had but 
little to do; and despite the grant of instance jurisdiction made in 
1780,'** the only cases of a civil character involved surveys of 
damage to one vessel and two cargoes.’** Though a judge was 
annually elected through May, 1790,’°° the tribunal was dormant 
for all practical purposes, and it is therefore not surprising that 
when Rhode Island entered the Union and became subject to the 
Judiciary Act,’*® there were no causes to be transferred to the 
newly constituted district court. Indeed, that court, which under 
the then federal system alone had original jurisdiction in admi- 
ralty,’*’ had no business at all until its third term.’** 





119 29 PETITIONS TO THE GENERAL ASSEMBLY 73 (1783), R. I. Archives. 

120 June 26, 1783. The act granting the petition does not appear, however, 
either in the R. I. Cov. Rec. or in the printed Acts & Resolves. 

The leading case on the power of General Assembly to grant new trials in ac- 
tions at law is Taylor & Co. v. Place, 4 R. I. 324 (1856). Cf. In re Dorr, 3 R. I. 299 
(1855). See also DurFEE, op. cit. supra note 9, at 58-65; Eaton, The Development 
of the Judicial System in Rhode Island (1905) 14 YALE L. J. 148, 164-65. 

121 Minute Book 1780-83. No record of any such appeal is to be found in 
the list in 131 U. S. Appendix xxxv et seq. 

122 Indorsement on the Bill of Costs; see p. 89, infra. 

123 See p. 60, supra. 

124 Damaged Goods on Brig Little William (1784); Damage to Sugar on 
Brig Luisa (1785); Damage to Brigantine Happy Return (1786) ; all mss., R. I. 
Archives. 

125 From 1787 onward, Ambrose Page was chosen each year. 10 R. I. Cot. 
Rec. 242 (1787) ; 10 id. 284 (1788); 10 id. 327 (1789); 10 id. 378 (1790). Rhode 
Island did not ratify the Federal Constitution until May 29, 1790. See Srapies, 
RuopE IsLAND IN THE CONTINENTAL ConcrEss (1870) 672-77. 

126 By the Act of June 23, 1790, 1 STAT. 128. 

127 Act of Sept. 24, 1789, § 9, 1 STAT. 73, 76. 

128 Minute Boox No. 1, D. C. D. R. I. (1790-1800). There was no business 
at the August or November Terms, 1790; the first case was a customs forfeiture 
at the February Term, 1791. Per contra, the Circuit Court heard a considerable 
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BENCH AND Bar 


The judges who held the Court of Vice Admiralty in Massa- 
chusetts are tolerably well known; **® but the absence of any list 
of even approximate correctness of their deputies in Rhode Island 
suggests that the same cannot be said of the latter.**° It has 
therefore seemed desirable to supply this omission, adding to 
the dry bones of chronological recording such biographical flesh 
and blood as the surviving records have yielded up. 

In 1727, John Menzies was judge in Boston, and Colonel Wil- 
liam Whiting was his deputy at Newport. When Menzies died 
in September of the following year, his successor was Nathaniel 
Byfield, who had held the office from 1703 to 1715. In the in- 
terim, Whiting was appointed judge by the General Assembly, 
but doubtless was superseded by the deputy of Byfield’s appoint- 
ment, Nathaniel Hubbard, who took the oaths on May 8, 
172 9.33 

Byfield died in 1733, probably not much mourned by any in 
Rhode Island,*** and again the General Assembly made an ad hoc 
appointment. George Dunbar, the appointee, had been deputy 
under Byfield, though just when is not known. Probably he was 
continued in office by Robert Auchmuty (the elder), judge of 
admiralty in Massachusetts from 1733 to 1747; at any rate, the 
files of the Rhode Island court show that he served there from at 
least July 4, 1740 to July 27, 1741.*** 

In January, 1742, Leonard Lockman first appears on the scene. 
He seems to have been a native Englishman. Two months in 
Newport evidently convinced him that service as a mere deputy 
was not to his liking, for in July, 1742, he was back in London, 





number of causes at its first sitting in December, 1790. Minute Boox No. 1, 
Cc. C. D. R. I. (1790-1804). 

129 See WASHBURN, Op. cit. supra note 14, at 175-85; Noble, supra note 14, 
at 157-60; The Courts of Admiralty in New England Prior to the Revolution 
(Feb. 1932) 17 Mass. L. Q. 97, 100. 

130 The only list is in SHEFFIELD, THE PRIVATEERSMEN OF NEwporT (1883) 
37-38. The names and dates therein given differ in a number of respects from 
those in the present paper; but it may be said that all of the latter have been 
taken directly from the minute books and file papers of the court. 

131 See WASHBURN, Op. cit. supra note 14, at 176-78; note 80, supra. 

132 See CHAPIN, PRIVATEER SHIPS AND SAILORS, 1625-1725 (1926) 178-81. 

183 See WASHBURN, Op. cit. supra note 14, at 180, 183; note 80, supra. 
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endeavoring to persuade the Admiralty to grant him a commission 
as judge. He must have had some success, for after his return 
to Newport, in August, 1743, he is designated in the papers as 
judge and not as deputy. Apparently he continued in office until 
late in 1745. Lockman’s difficulties with the Colony have been 
adverted to above.*** If his character was as gnarled as his 
orthography —a creation fearful and wondersome even in that 
century of wretched spelling — he must have been rather difficult. 
It may be observed in passing that the colonists’ taunts followed 
him home.**° 

While Lockman was in England angling for a commission, 
Samuel Pemberton, a Boston minister’s son, held court at New- 
port from March 25, 1742 to January 18, 1743. Thereafter, 
according to the General Assembly, he declined to serve any 
longer. This may well have been a decision dictated by neces- 
‘ sity, for the fact of the matter is, Pemberton was incarcerated 
for debt.**° 

Once more the General Assembly appointed a judge of its own 
choosing, John Gidley, who served as such from April to August, 
1743, and later as deputy under Lockman in November of the 
same year. This was the period of the war with Spain. Gidley’s 
principal qualification was probably wholly pragmatic: he owned 
a number of privateers. He was killed in a gunpowder explosion 
in 1744.'*" 

Upon Lockman’s second return to England, William Strength- 
feild presided over the court as deputy from December 7, 1745 
until August 27, 1748. He died about that time. Strengthfeild 
had come to Newport from England, via Jamaica, and was Deputy 
Register of the court prior to his appointment to the bench.*** 

He was succeeded by Peter Bours, a somewhat more substantial 
personage. Bours served as deputy judge of Vice Admiralty only 





134 P, 58. 

135 See ANDREWS, OP. cit. supra note 16, at 23, 24, 25, 36; references cited in 
notes 83-87, supra. 

136 See JAMESON, PRIVATEERING AND PiRACY 451, n.2; references cited in notes 
78-80, supra. 

137 See Cuapin, R. I. PRIVATEERS 13-14, 17, 26, 73, 81; references cited in 
notes 38, 80, 87, supra. 

138 See Pitman, The Family of Strengthfeild (March, 1924) 5 MISCELLANEA 
GENEALOGICA ET HERALDICA AND THE BRITISH ARCHIVIST 136. 
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from December, 1748, to February, 1749, but he was a member of 
both houses of the Assembly over a space of twenty years, and 
judge of the Newport County Common Pleas for seven or eight. 
He served on several legislative committees, on one occasion to 
interview the imprisoned Pemberton, and for the last few years 
of his life was a member of the Council of War. He died in 
1761.°*° 

Samuel Wickham, the next deputy judge, first sat in the Court 
of Vice Admiralty in September, 1749, and continued in that posi- 
tion until his death, which seems to have occurred in the early 
part of 1753. He was justice and chief justice of the Inferior 
Court of Common Pleas and General Sessions of the Peace for 
Newport County—to give this tribunal the full title of its 
civil and criminal sides—for the fifteen years preceding his 
death. Like Bours, he was also on the Pemberton investigating 
committee.**° 

Wickham’s successor at the Vice Admiralty was Robert Light- 
foot, an Oxford graduate and a man of considerable culture, who 
had previously been admiralty judge in the southern colonies. A 
number of interesting anecdotes concerning him have survived, 
but only little is known of his judicial labors, as the Rhode Island 
records during his term of office — April, 1753, until October, 
1758, most probably —have not reappeared. Lightfoot died in 
Connecticut in 1778.** 

Auchmuty had been superseded in 1747 by Chambers Russell, 
who was to be Vice Admiralty judge in Massachusetts until 
1767.'** The latter’s jurisdiction over Rhode Island continued 
until Colonel John Andrews took office as Judge Commissary of 
Vice Admiralty for that Colony on October 24, 1758. Andrews, 
who probably served until the Revolution, had been a military 
man of some note during the French and Indian War. At the 
outbreak of the War of Independence, he either died or showed 





189 See 1 Mason, ANNALS OF TrinITy CHurcH, Newport (1890) 121n.; R. I. 
Cor. Rec.; SmirH, Crvir AND Mizirary List or RuopeE IsLanp (1900), herein- 
after cited as Crv. & Mr. List. The latter work is invaluable, but must be 
checked against the Acts & Resolves or the Colonial Records. 

140 See R. I. Cor. Rec.; Crv. & Mm. List. 

141 See UppiKE, MEMOIRS OF THE RHODE ISLAND Bar (1842) 246-52; SHEFFIELD, 
op. cit. supra note 130, at 37. 

142 WASHBURN, OP. cit. supra note 14, at 184, 299. 
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his tact in other ways, for he seems to have avoided conflict with 
the authorities. Little is known of him.*** 

In the state admiralty, of course, the great figure is John Fos- 
ter, judge from 1776 to 1787. He started his career as clerk 
of the Superior Court for Providence County, and apparently cleri- 
cal duties were to his liking, for he kept the papers of his court 
practically single-handed, and did not require — or permit — the 
Register, Theodore Foster,’** to do much with them. Judge Fos- 
ter died in September, 1791.**° 

Ambrose Page, judge of the court from 1787 to 1790, had been 
judge of the Superior Court and of the Common Pleas, and mem- 
ber of the Council of War. ‘“ He was for many Years a respect- 
able nautical Commander from [Providence], and had sustained 
several Offices of public Trust, the Duties of which he discharged 
with Ability and Integrity.” **° 

When Rhode Island ratified the Constitution, Washington ap- 
pointed Henry Marchant to be first District Judge. Marchant 
had acted as the Colony’s agent abroad, had served with distinc- 
tion as Attorney-General, and had been a member of the Conti- 
nental Congress. After 1787, he had worked untiringly for the 
acceptance of the Constitution, doubtless the immediate cause for 
his appointment. Marchant’s memory is thus secure; and were 
it not, it would long be kept alive by his criticism of a Privy 
Council decision, a denunciation unequalled in comprehensiveness 
by any other bit of licked-lawyers’-language: “The King and 
Council . . . made up said judgments contrary to law, reason, 
equity and justice.” **” 

“Tt must be observed,” wrote the chronicler of Rhode Island’s 





143 See note 15, supra; R. I: Cox. Rec.; Civ. & Mum. List; Jameson, PrIi- 
VATEERING AND Piracy 575, n.2; CHAPIN, R. I. PrIvATEERS 182. It should be noted, 
however, that the Judge was not the only John Andrews in the Colony. 

144 Apparently no relation to John Foster, he eventually became a man of 
some prominence, though never judge of the admiralty court, as stated in 6 Dict. 
Am. Bioc. 559. 

145 See R. I. Cor. Rec.; Civ. & Mi. List; Providence Gazette, Oct. 1, 1791; 
references cited in note 95, supra. See also 7 Riper’s Book Nores (1890) 134 
et seq. 

146 See Providence Gazette, Dec. 31, 1791; R. I. Cor. Rec.; Civ. & Mm. List. 

147 6 Acts OF THE Privy Councit (COLONIAL SERIES) 505-06 (1770); see 
UppikE, op. cit. supra note 141, at 82-89; 7 R. I. Cox. Rec. 29-31 (1771); 7 id. 
197-98 (1772). 
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earliest legal figures, “that in the life of a lawyer, there are 
scarcely any events that are very impressive or imposing.” **® 
This theme needs no embroidering. But since the men who prac- 
ticed in the Rhode Island admiralty were, like their brethren in 
New York, leaders of the bar, they deserve at least some mention. 
There was, for instance, Henry Bull, the immortal who pre- 
pared himself for the law, quite adequately to all intents, by 
haranguing the cabbages in his father’s garden.’*® Contemporary 
with him was Thomas Ward, Secretary of the Colony for sixteen 
years or more, son of one governor of Rhode Island and brother 
of another.**° Daniel Updike, Attorney-General for twenty-four 
years between 1722 and 1757, was an active admiralty practi- 
tioner.*°* James Honyman, his great contemporary, was ten years 
Attorney-General, and Advocate-General of the Admiralty Court 
for thirty years at least. When the Revolution came, he delivered 
up his royal commission, not desiring to offend the General Assem- 
bly; and died not long thereafter, during the British occupation 
of Newport.**’ All the above — Bull, Ward, Updike, and Hony- 
man — were, together with Bours and Stephen Hopkins, counsel 
for Rhode Island in the boundary dispute with Massachusetts. 
Their generation of lawyers included also John Aplin of Provi- 
dence, learned, technical, and a controversialist, but evidently not 
sufficiently scrupulous even for that day. He was found guilty 
of malpractice, and removed to Connecticut.*** Augustus John- 
ston, Attorney-General after Updike’s death, was popular enough 
in his day to have a new town named for him, before he accepted 
office under the Stamp Act. After that, he was run out of New- 
port, and found more salubrious employment in the South as 
judge of admiralty.*°* Martin Howard, another proctor, who on 





148 See UppikE, op. cit. supra note 141, at ix—x. 

149 See id. at 23-26; quoted in WarrEN, History OF THE AMERICAN BAR 
(1911) 142. 150 See R. I. Cox. Rec.; Civ. & Mm. List. 

151 See UppikE, op. cit. supra note 141, at 34-64. 

152 See id. at 27-33; 7 R. I. Cov. Rec. 563-64 (June, 1776). Many works 
spell the name Honeyman. But the admiralty papers show that he signed him- 
self as given here. 

153 See pp. 56-57, supra; UPpIKE, op. cit. supra note 141, at 73-74; STAPLES, 
ANNALS OF PROVIDENCE (1843) 603; 7 Riper’s Book Nores (1890) 134 et seq. 
According to the last cited account, Aplin’s final quarrel was with John Foster, 
then a clerk of court. 

154 See UppikE, op. cit. supra note 141, at 65-69. 
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occasion acted as register of the Rhode Island court, likewise 
made the mistake of supporting the Stamp Act. Thereafter he 
was Chief Justice of North Carolina. Howard’s disposition was 
no more pleasing than his politics, and he has the doubtful dis- 
tinction of having been mobbed in two colonies.’ Matthew 
Robinson, on the other hand, though a Loyalist at heart, was gen- 
erally liked, and greatly respected by the bar for his learning. 
He survived the war, and lived to inflict what must have been a 
very wearisome and garrulous argument on Chief Justice Jay in 
the federal Circuit Court at Newport.**® 

In the revolutionary period, John Cole was first advocate of 
the Maritime Court. He had been Chief Justice of the Superior 
Court, and deputy from Providence during the stormy 1770’s.**’ 
Later he was President of the Providence Town Council. Most 
of the privateers’ libels filed in the early years of the state ad- 
miralty are in his hand. Contemporary with him was William 
Channing, father of William Ellery Channing, Attorney-General 
from 1777 to 1787, and first United States attorney for the Rhode 
Island district.*®* 

On the death of Cole, in 1779, he was succeeded as advocate 


by General James Mitchell Varnum, a member of the first gradu- 
ating class of Rhode Island College (now Brown University), 
and perhaps the only one of this entire list of men of law who 
achieved national fame. Varnum made a brilliant military record 
in the Revolution, represented his state with distinction in the 
Continental Congress, and thereafter reached the summit of his 


career in the celebrated paper money case, Trevett v. Weeden,’ 


of which he was the hero. There he sowed the dragon’s teeth of 
unconstitutionality, a performance somewhat ironical in a juris- 
diction which had to wait half a century more for a formal 
constitution. Soon after his great forensic triumph, however, 
Varnum forsook his home, attracted by a judgeship in the North- 
west Territory; he died there in the wilderness, alone, and only 
forty years old.*® 





155 See 1 SABINE, BIOGRAPHICAL SKETCHES OF LOYALISTS OF THE AMERICAN 
REVOLUTION (1864 ed.) 546. 156 See UppIKE, op. cit. supra note 141, at 234-46. 

157 See id. at 122-30. 158 See id. at go-93. 

159 (1786), 1 THAYER, CAsEs ON CONSTITUTIONAL LAw (1895) 73. See DURFEE, 
op. cit. supra note 9, at 51-58. 

160 See UppIKE, op. cit. supra note 141, at 145-53. 
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CONCLUSION 


This paper does not purport to be more than a sketch, and the 
“opinions ” and forms appended below are simply representative 
examples. A definitive volume on the Rhode Island Admiralty, 
comparable to what Judge Hough did for that of New York, will 
require time, patient grubbing, and above all, familiarity with the 
admiralty tradition. The lay historians are not adequate to 
the task. Even Channing, the great Channing, seemed “ unac- 
quainted with the difference between an Admiralty Court and a 
Commission for the Trial of Piracies, etc.”*** And the admiralty 
beacon in the District of Rhode Island flickers dimly perforce; 
only nineteen libels were filed in 1931, and fifteen of these were 
by the Government, seeking forfeitures.** Here, then, is a re- 
markable opportunity for the legal historian interested in the all 
but uncharted sea of early American law. 


Frederick Bernays Wiener. 
PROVIDENCE, RHODE ISLAND. 





161 See HoucH xx, citing 2 CHANNING, History orf THE UNITED STATES (1908) 
276 et seq. 

162 This information has been obtained from the dockets of the court. Within 
comparatively recent times there was considerably more admiralty business; but 
this is hardly the place to discuss the reasons for the decline. 
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RHODE ISLAND ADMIRALTY 


APPENDIX * 
A. CasEs 


Upon AN INFORMATION IN BEHALF OF HIS Majesty v® A SMALL SLOoP 
TAKEN UP SUPER ALTUM MARE ! 


Whereas there was an Information fil’d ag*t the Said Sloop and Mt Abraham 
Wincoop appearing in Court & laying Claim to s* Vessell & producing his 
Bill of Sale for her & also informing that She was at an Anchor in Stratford 
harbour not long Since And by a Great Body of Ice was forced out of s®@ 
harbour and So was Drove away and M* George Johnson allso appearing in 
Court gave oath that he knew her to belong to the s* Wincoop Therefore I 
decern & decree the s* Sloop to be redelivered to the s4 Abraham Wincoop 
with all her Appurtenances as per Inventory he paying the Costs of this 
Court taxed to Five pounds Seven Shillings and ten pence and also the Costs 
& Charges M* Flower has been at in Securing s* Sloop being three pounds 
in all eight pounds Seven Shillings and ten pence. 

Will™ Whiting D. Jud Adm: 


James CoLLIncwoop CoMMAND® OF THE SLOOP CHARMING BETTY vs SHIP 
OraTAVA & HER CARGO? 


This case, If only Considered as to the Value of the Ship and Goods 
Libelled against is of Consequence: But when Strictly viewed in all It’s 
Appearances attended with such Variety of Circumstances It will Appear in 
its Determination to be of as high Importance as can Come in Judgment and 
therefore not to be wondered the Auditory was so great, and the Tryal 
[long] tho’ the Question before me on this Libel appears very Short: namely 
whether the Capture thereinmentioned is a Lawful Prize or not: And in Order 
to form a Right Judgment herein, I have maturely considered, the prepari- 
tory Examinations produced on Tryal, and also the Writings taken in and 
with the said Capture, as well as the Evidences given in Open Court, and 
Arguments of the Advocates on the Part of the Captor as on the part of the 
Claimants, and am of Oppinion: the Captor has fully Supported all the mate- 
rial and Necessary parts of his Libel: that the Ship Oratava was at first the 
property of One or More of his Majesty’s Liege Subjects, that She was 
Chartered in April last at Tenerief, there Loaded with Wines of the Island 
but who had the Property of her then does not fully appear, that She and 





* The Editor has been more than generous in making available space for this 
appendix, but the choice of documents was nevertheless necessarily limited. The 
basis of selection, among the cases, has been some point of interest in each one, 
either legal, or human, or both; as to the forms, the object has been to supple- 
ment those printed by Judge Hough without merely adding cumulative material. 

Wherever possible, the spelling and capitalization of the original papers, often 
not too legible, is preserved here. But periods or colons under superior letters 
are uniformly omitted. 

1 1 R.I. Ap. Pap. 2 (March 8, 1727). 

2 1 R. I. Apm. Pap. 19; see CHAPIN, R. I. PRIVATEERS 68-70. 
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her Cargo came first into Cape Codd puting Hubbard a Shore & Secretly 
Some Wine and some fruit and after hovering on the Coast were taken as 
in the Libel set forth: the Cargo was to be Sold or Runned [?] here or [in] 
some other part of his Majesty’s Plantations Returns to be made back to 
Tenerief in provisions to be purchased in said Plantations, with the Produce 
of said Cargo, pursuant to Instructions Signed by the said Lockhart one of 
the Claimants, and on Tryal owned to be his Instructions given M° Carrick 
the Super Cargo: Instructions that open a most Shocking Scene of Dis- 
loyalty, Treachery, and Corruption: therein I behold Persons Shaking of 
their Natural and Just Allegiance to our Soveraign Lord the King, weaken- 
ing, if not Sapping, our Constitution deeply laying a Scheme for Supplying 
his Majesty’s Enemies and from his own Plantations with all Sorts of Provi- 
sions, for many Voyages, chartering Vessels projecting false Clearances, and 
for hiring his Majesty’s Subjects to Navigate such Vessels first decoying 
them from his Majesty’s Dominions, the Consequence of which is that Such 
unhappy Subjects So Imposed upon Must on their Arrival at Tenerief Either 
be Imprisoned So Long as their Loyalty or Integrity Continues or on the 
Forfeiture of Both Enter into the Service of Our Enimies: and what Still 
more Shocks me is that in this Treasonable Commerce A Gentleman that 
once had the Honour and Trust of being his Majesty’s Consul in Tenerief,* 
Shou’d be Engaged a Partner with this Lockhart that he should make a State 
[?] of that Power to Certify as in the Case writing to his Majesty’s Subjects 
in these parts to favour these pernicious proceedings and to Corrupt and 
Bribe them from their Duty and finally to Engage and Tempt them in the 
like Practices; Assuring them he will retaliate upon the like or any other 
Occasion: and that this is not a Hasty and Suddin transaction of the said 
Lockhart and his Concerned but herein he is acting a part w°" by the papers 
appears he Acted before and that Since the Declaration of Warr tho’ in this 
he Seems to Spread more Canvas: And Notwithstanding all these things in 
open Court appears most flagrant and Glaring to the Just abhorrence & De- 
testation of the whole Auditory the Claimants by their Advocates‘ Either 
Justify or Excuse themselves by Insinuating that the said Lockhart & Com- 
pany are good Loyal Subjects were only Endeavouring to get off their Effects 
from an Enemies Country or that if the projection was Illegal the same was 
not carryed into Action and therefore the capture ought to be discharged 
or acquitted The falsity of the first will fully appear from the Instructions 
and other Evidences in the Case And as to the Second in part they carried 
their Evil Concerted Measures into Action is plain: for to purchase provi- 
sions for the Kings Enemies they fitted out and Loaded [s*] Ship sent her 
to New England where some of her Cargo Such as Wine & Fruits was Con- 
veyed aShore that they were hovering on the Coast waiting a favourable 
opportunity to put the rest of the Instructions into Ex when happily they 
were taken happily Indeed as thereby preventing Succour and Comfort to 
our Enemies Happily as preventing Sundry of his Majesty’s good Subjects 
from being decoyed from their Loyalty or tricked out of their Lives and 
Liberties Surely if a projection should by Hellish Minded Subjects be carried 





8 John Crosse, Jr. 

4 According to the pleadings, the claimants were represented by John Overing, 
at that time Attorney-General of Massachusetts. See JAMESON, PRIVATEERING AND 
PrrAcY 442, n.2. Two other Massachusetts men, Advocate-General William Shirley 
and William Bollan, appeared for the libelant. 
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on against his Majesty’s most Sacred Person to take away his Royal Life 
(which God long preserve) would any lawyer say the fitting out a Vessel 
manning of her giving the Master Instructions how to Commit this High 
Treason are not So many Overt Acts which render the Concerned Traytors 
or that on Tryal because their Hellish projection was most happily prevented 
from being Executed therefore the Contrivers were not to be hanged such 
Doctrine would appear very Odd and Strange in Westminster Hall And tho’ 
this Case appears Short of that yet upon a Close observation it will not 
appear Vastly So Therefore as this Colony has distinguished it self Shewed 
how Much they have at Heart the Good Success of his Majestys Arms 
Engaged in So just a Warr by fitting out a Vessel of Warr at their own Ex- 
pence ® and Several Merchants belonging to it have With like Spirit fitted 
out at their Particular Charge Vessels of force to Annoy and destroy the 
Enemy Providence also Seems to distinguish their Loyalty with Success and 
the present Capture is an Instance thereof, tho not so beneficial to the 
Captors as other Seizures yet much more to the Publick in its Consequences 
then all of them put together and I hope none that Loves their Prince their 
Country, Constitution and themselves will discourage this Laudable Under- 
taking I never shall, and upon the whole I adjudge & Condemn the Vessel & 
Cargo Libelled against as a Lawfull Prize and Entirely to belong to and be 
divided between and among the Owner of the said Sloop that Seized and 
took the same and the Several Persons which were on Board the Same in 
such Shares and proportions as were Agreed on with the Owner afores* and 
the Persons thus Entituled thereto by Virtue of such Agreement among 
themselves, & Decree the Deft to pay double the Costs of this Court. and as 
to the Persons taken in this Capture I leave them to be treated by this 
Government according to Justice Appertains.® 
Robt Auchmuty Judge Ad¥ 
July 12‘ 1740 


James ALLEN & AL® vs SHip AncoLa & Carco &c.’ 


Whereas a Lible has been presented before me May 19 1743 by James 
Allin Commander of the Sloop Revenge a Private Man of War belonging to 
Newport Commissiond by Richard Ward Esq" late Governour of Rhodeisland 
for himself Owners & Company in Conjunction with James Wimble in the 
Sloop Revenge another Private Man of War belonging to London Great 
Britain Commissiond by the Honorable Commissioners for Executing the 
Office of Lord High Admiral of Great Britain Ireland &c for himself owners 
& Company by Virtue of w°® Commissions they did take the Ship Angola 
who was taken by the Spaniards on the 20'" day of April last N. S. oft the 





5 The Colony Sloop Tartar. See Cuapiy, R. I. PRIVATEERS 186-98. 

6 On the same day, Shirley moved that McCarrick be arrested and delivered 
“to the Governour of this Colony together with a Copy of the Decree or some 
other due Notice of his afores? Crime that he may be proceded with according to 
due Course of Law.” See Minute Boox 1740-43. Thereafter McCarrick and two 
others were brought before the Governor and Council, but the records of the July, 
1740 session do not show any action taken in the matter. Mss., R. I. Archives. 
The prisoners were subsequently released. See CuHaprin, R. I. PrivaTEErs 69. 

Judge Auchmuty was an interesting and original figure in other respects also. 
See Chapin, When Judges Advertised (1930) 3 NEw Enc. Q. 332. 

7 R. I. Ap. Pap. 83, reversed on appeal. See pp. 50-51, supra. 
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Hineango one of the first Islands in the Wind Ward Passage of the Burden 
of Two Hundred and Forty Tons or thereabouts Mounted with twelve Car- 
raige and four Swival Guns together with Her Cargoe Consisting of One 
Hundred and Fifty Seven Hog** of Sugar Eighty Planks of Mohogony three 
Hundred and Seventy Bags of ginger Eighty Seven Bags of Cotten and three 
tons of Elephants teeth Sundry Musquets Warlike Stores &c and did bring 
Her into Newport for Tryal & Adjudication and there being A Claime Entred 
by George Smithson Commander of the s* Ship Angolo when she was first 
taken in behalf of Foster Cunliffe Esq’ Jn®° Hardman and Sam Augden all 
of Liverpool in Lancashire Great Britain as owners of the s* Ship & Cargoe 
before she was taken by Don Francisco Lorenzo and Don Francisco Camejo 
Commanders of two Sloops of War fitted out and belonging to the King of 
Spain and I have attentively heard the Pleas of the Counsels both for Captors 
& Claimers * the Argument of the Counsil for the Captors was this that when 
A Ship or Vessel belonging to the Subjects of the King of Great Britain 
was taken by Ships or Vessels of War fitted out and belonging to the King 
of Spain and was Carried by any of them into their Ports or Harbours that 
she was then A Lawfull Prize Nay more Indisputably so after the Cerimony 
of Condemnation had past upon Her that then the Propperty was Acttually 
altred: the Plea of the Counsil Runs thus for the Claimers that the Passages 
in His Majestys Act for Salvage was Express without any Manner of Excep- 
tion and Although A Vessel after taken was Carried into Port by the Enimy 
and there Condemnd that there was Nothing but Salvage due and that the 
Propperty was not altred Untill she was Sold by them to Some other Nation 
now I having Delebaratly looked over His Majestys Act of Parliment begun 
and Holden at Westminster the 14" of January 1734 ° and other Authoritys 
and have Maturely Weigh* the Preparatory Examination of the Evidences 
on Oath and likwise again in open Court Perticularly the Capt of the Ship 
when she was taken by Capt James Allin, Philippi De Arrieta and two Other 
Spaniards All Disinterested to Appearance (and no Contradiction of what 
they Swore and Said being made by George Smithson who was not Sworn in 
the Case nor Requested it and likwise by the English Mens Oaths belonging 
to the Ship w** Rather Strengthen’ then Deminishd the Spannish Evidences 
(the Substance of w°" was that she was Carried into Tannamo a Port or 
Harbour in Cuba where the Papers belonging to the Ship was Sent to Bar- 
ricoe and Her Condemnation Came back before She Sail’ from Tannamo 
Laying in that Harbour four days & half and as for the time of Laying there 
being so short they have no formal Court of Admiralty for Prizes taken 
by the Ships or Vessels belonging to the King of Spain and the s* Ship was 
taken again by Capt James Allin on the 29" of April NS About ten Leagues 
to the Eastward of the Havannah and about half A League from the Island 
of Cuba the Reason of the Coppy of the Condemnation of the Ship being 
wanting in this Case Phelippi De Arrieta gives is this that he had orders from 
Don Francisco Lorenzo whose Leautinant he then was to throw the s* Papers 
Overboard if he should be in Danger of being taken by an Englishman w 
he said he did in the Engagement he had with Capt Allin wt” Sundry Letters 





8 This term was current in Massachusetts also. See Dumaresq v. The Amster- 
dam Post (Mass. Vice Adm. 1740) JAMESON, PRIVATEERING AND Piracy 356, 359- 

® 13 Geo. II, c. 4, §18 (1740). Gidley’s date refers to the beginning of the 
Parliament that passed the act. 
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that ware Sent with it from Barricoe in a Packet to the Governour of the 
Havanah w* Papers and Coppy of Condemnation he Reinclosed and Seal‘ 
up in Said Packet for All w°" he gave a Receipt I have been more Perticular 
in this my Order then there is Real Occasion for but was Willing to Set forth 
the Reasons Alleig’ and Sworn aganst the Ship &c w*" will more at Large 
Appear by the Preparitory Examinations of the Evidences and other Ques- 
tions Answered by them in Open Court and on the whole I am of Opinion 
of the Counsil for the Captors and therefore do adjudge and Condemn the 
aforside Ship Angolo her Tackle Apparell &c and her Cargoe w*" I have 
already Mentioned the Perticulars of to be A Lawfull and Just Prize to the 
Captors Capt James Allin Owners & Company in Conjunction w* Capt James 
Wimble Owners and Company to be Devided betwixt them According to 
their Articles and Agreements &c dated in Newport this 10“ day of June 
Annoy Domini 1743 and in the Sixteenth Year of the Reign of His Majesty 
George the Second by the Grace of God King of Great Britain France & 
Ireland &c Sign* and Decree’ by me 
Jn° Gidley Judge 


SHILCOCK v. BANISTER.?° 


I shall first Mention Some Pleas made by the Respondent the first to the 
Jurisdiction of the Court on Account of A Contract the Appellant Rec? w 
was A Memorandom to Continue him in Wages if the Ship was Sold Untill 
his Arrival at Newport the Second was that James Vaughan of the City 
of London was an Owner and not mentioned in the Lible although the Re- 
spondent Ship* the Appellant and Gave him the Memorandom or Contract 
for his Wages if the Ship was Sold Untill his Return to Newport the Next 
was the place from whence he Sail’ was left out in the Lible all w°" Pleas 
I overrule’ and Always shall all Manner of Triffling Evasions to throw the 
Charges on any poor man when I think his Case is Just as to the Merits of 
the Cause the Respondent Pleaded that what he Rec’ here Advance Wages 
and what he had Receiv’ in London was the Ballance Due to him and he 
Should have Sued for the Memorand*™™ or Contract by it Self but I find 
what Advance® Wages he had Rec and what he Rec‘ in London was not the 
full of the Wages Due to him Even when the Ship was Sold So I Order 
the Respondent Jn° Banister Mercht to pay to Tho Shillecock Marriner his 
Wages from the time he was Ship* being the 26 of March as Appears by 
the Portage Bill Untill he was Discharged at Newport being Oct 18 the 
Amount of w* is twenty three Pounds 11 Sh and four pence Sterling but to 
be Subducted out of it what his Advance Wages was before he Sail‘ being 
Sixteen pounds this Currency and Seven pounds Sterling he Rec‘ in England 
and likwise twelve pounds this Currency part paid in his Absence and part 
he Rec* After he Came home the Whole three Sums Amounting to twelve 
pounds one Shilling and Six pence Sterling So Remains Due to Tho: Shille- 
cock Marriner Eleven pounds Nine Shilling and 10 pence Sterling w** I Order 
the S¢ Jn° Banister to pay him and likwise to pay the Cost of this Court. 
Jn° Gidley Dept Judge 





10 2 R. I. Apm. Pap. 40 (1743); see pp. 85-86, infra. 
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ALLEN & MARSHALL v. THE WILLEM GALLEY." 


I have carfully perused the evidences in Preparatorio concerning the Ship 
now in question as also have given due attantion to the Pleas of the advocates 
on both sides it thereby appairs that the ship now libeld aginst by James 
Allen commender of the Sloop Revenge a private man of war & Peter Mar- 
shal Commander of the Sloop Succes a nother private Man of war was com- 
mended by Cosme Zaggaryn a Spaniard at the time when thy conquerd her, 
it also appairs that the sy’d ship did formerly belong part to Peter Couven- 
hoven & the rest to several other Persons residing at Amsterdam all subjects 
to their Heigh & Mighty Lords the States of the United Netherlands & that 
Peter Couvenhoven was Capt or Skipper thereof who now in court appairs 
as Claimant for the syd ship & her Cargo for him self & others & says that the 
sy’d ship was called the willem Gally when he commended her & that 
the whole ship & cargo did belong to the subjects of the before mentioned 
States it also very plain appairs that the ship Willem Gally was on the eight- 
eend day of March last N. S. & seized & taken by a Spanish Man of war 
bitween the Islands of Mona & st: dominge caled the nostra seniora de car- 
men of theerty Guns & three Hundred & fifty men Commanded by Don 
Pedro de Garacochea becas the aforesy’d ship was loaden with Spanish effects 
for which reason the aforesy’d ship & all her cargo & monnys was by the 
Laws of Spain liabel to confiscation & accordingly the aforesy’d Don Pedro 
de Garacochea & Cosme Zaggaryn who was second Capt: of the before men- 
tioned Spanish man of war Condemned & pronounced the beforementioned 
ship Willem Gally a lawfull Prize to the use of the King of Spain his subjects 
& Vassals as by virtue of their Commissions thy had a right to do, & there 
uppon took out of the sy’d ship all the monny to be found & carried the 
same on board the spanish man of war the sy’d D. P. d. G. & gave to the 
beforementioned Cosme Zaggaryn a Commission & put theerty six Spanish 
Sailers on board the ship willem Gally with orders to conduct the syd ship to 
the Havanna accordingly the sy’d Cosme Zaggaryn Made sail for the 
Havanna & in nine days after Namely the tweenty sevent day of the same 
month in the streight of bohema he was met with by the before mentioned 
James Allen & Peter Marshall when the sy’d Cosme Zaggaryn Hoisted spanish 
Collours on board the aforesy’d ship willem Gally & gave the sy’d James 
Allen & Peter Marshal a broad side & when he found that thy where tow 
hard for him he Struk to them as being conquerd consequently a lawfull 
Prize by the rights of war I therefore adjudge & condem the beforementioned 
ship with all her Guns tackels & appurtinances as also al her cargo & monnys 
& slaves as in the libel sett forth as a lawfull prize to the aforesy’d James Allen 
& Peter Marshall their owners & company as thy amongst themselfes have or 
shal hereafter agree I further decree that all such goods on board sy’d ship 
as are liabel to pay duty that the same be punctualy pay’d to his Majesty’s 
Collector of the Custums here 
Leonard Lockman ?” 





113 R. I. Apm. Pap. 42 (1745); see Cuapin, R. I. PrivaTEERS 62-64, 162; 
JAMESON, PRIVATEERING AND Piracy 465-68. The agreement of consortship be- 
tween the captors is given in id. at 463-65. 

12 Reversed on appeal in 1752. See Ford, List of Some Briefs in Appeal Causes 
&c. (1889) 25 Proc. Mass. Hist. Soc. 85, 99. A photostat of the brief in the 
R. I. Historical Society shows that the original has been endorsed, very likely by 
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LANGDON Vv. THE FRIENDSHIP.!3 


Collony Rhode Island g br6. 1745. 
I have carfully perused the preparatory Examinations & all other papers 
which were produced in court concerning the sloop frindship whereof Philip 
de Jonge was Master when surprized & taken by Cap': Richard Langdon 
Commander of the Brigantine Dolphin a private man of war as by a Coppy 
of his commission does appare on or about the tweentieth day of August last 
about three leagues to the South of the Isiand of Banco in the westindies 
surprize & took the above say’d sloop and sent her to this port for adjudica- 
tion as the property of the french Kings subjects or Vassalls, I have also 
given due attantion of the pleas of the advocates on both sides whereby it 
does not in the least appare that any of the subjects or Vassalls of the french 
King hade any right to any part or share in the aforesay’d sloop or cargo but 
on the contrary it appares very plain that the sloop frindship now libeled 
aginst holy & soly belongs to Mordicai Alvares & the holy cargo to Cornalius 
Plier both Merchants att Curacoa & subjects of there High & Mighty Lords 
the states of the united Netherlands in amity & alliance with our sovereign 
Lord the King & of consequence no Prize I therefore order & decree that 
the abovesay’d sloop with all her apparel & appurtinences & all her cargo 
be immidiatly restored to the Claimand Philip de Jonge without any embesel- 
ment as also all the monneys Gold & silver & wrought gold Buckels & buttons 
silver watch & linnens as the claimand has set forth in his claime it being the 
property of the say’d Philip who is also a subject of there High & mighty 
Lords aforesay’d I further decree that the captors pay cost & charges as the 
act of Parliament directs 

Leonard Lockman 


SwEET v. THE CATHARINA.!4 


I have Considered the Libel of John Sweet against the Sloop the Catharina 
whereof John Paas was Late master, And have thoroughly examined the per- 
sons brought home in the said Vessel w® were one English and One French 
Sailor who both on Oath say that the s* Sloop belonged at the time of Cap- 
ture to One Ambrosius Duan a reputed Subject of the States General but 
upon strict perusal of the same it plainly appears there can be no Credit 
given to either of them therefore the only guide in this case must be the 
Papers which were found on Board at the time of Capture by which it is 
plain that the said Sloop was Built in Bermuda, and owned by One John 
Harvey Esq and Nathaniel Bascome Attorney to s‘ Harvey who sold the s* 
Sloop at Curacao unto the afores‘ Ambrosius Duan as appears by a Bill of 
Sale and the Sea Breif, Muster Role, and other Dutch papers obtained at 
Curacao seems to confirm the said Duan to be owner of the same From 
which Port of Curacao she Sailed to the Spanish Coast there Laded with 
Mules, w® she carried to the Grenades a French Island and there purchased 
Sugars, and returning to Curacao about the Eighteenth day of August last 





Sir George Lee “I think the decree of Reversal was clearly right.” The court: 
Earl of Granville, Earl Cholmondely, Lord Berkeley, Mr. Dodington, Sir T. Robin- 
son, Clive, B. 

13 3 R. I. Apm. Pap. 84. 

14 4 R. I. Ap. Pap. 97; see Cuapin, R. I. PRIVATEERS 154-55. 
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past was taken by S* Sweet, And Although the S* John Paas and Jan Am- 
brosius Duan were both on board at the time of Capture yet the S¢ Sweet 
hath sent neither of them, nor any other officer Of said Sloop into Port 
contrary to his Instructions from this Government & thereby rendered it 
impracticable for any of the S* persons to put in their Claims within the 
limited time required by Act of Parliament although there be great suspicion 
of fraud from the willingness of the S¢ reputed Owner & Captain to quit the 
S* Vessel as there doth likewise from a number of papers said to be thrown 
over board and also from the prevaricating Evidence of the two Sea Men 
brought home in the S* Vessel this misterious conduct on all sides has ren- 
dered this matter exceeding doubtfull and as I have received Possitive instruc- 
tions from the Rt Honor”!* Commissioners appointed for executing the office 
of High Admiral of Great Britain &c to be exceeding cautious in all cases 
wherein the Property of the subjects of the States General are concerned 
and to transmitt Copy’s to them of the same. I therefore Order that the 
said Sloop be immediately Unloaded and the Goods Inventored by the 
Mashall. And appraised by Persons appointed by this Court. And that 
the same be put into a Proper Whare house with Three Separate Locks, One 
Key to be delivered to the Collector One to the Naval Officer, And the Other 
to the Captors, and as the Vessel may suffer Damage by lying I order the same 
together with her appurtenances to be Sold at a Publick Vandue by the 
Marshall of this Court and the money to be Paid into this Court, And the 
whole to remain untill sentence of this Court be past on the same, I therefore 
Order the Register Immediately to make out Monitions, And I likewise order 
the Marshall to use all possible means to Notifye the said John Paas, And 
John Ambrosius Duan, to appear directly to the end that Justice may be 
executed, which if they refuse to do, or dont comply with in a reasionable 
time not to exceed Eight months from the date hereof to be approved of by 
this Court, they shall be proceeded against accordingly. 
W™ Strengthfeild 1° 


Newport Rhode I*¢ Oct" 17 1746 


DENNIS v. THE POSsTILLION.?® 


I have Considered the Libel of Capt John Dennis against the Sloop Postilion 
& her Cargo Consisting of Sugar Cotton & Negroes as p™ Appraisment, it is 
plain from the Said Sloops Papers concurring with the Evidence of the 
Boatswain of S* Vessel that she was Own’d at the time of Capture by M° 
Romanel, fils & that the Cargo was own’d by several french inhabitants of 
Martinico as by the warrant of search from the Custom house at Grandterre 
appears so that the Whole was intirely the Property of the french King his 
Vassals or Subjects, Enemies to our Sovereign Lord the King & so lawfull 
Prize, I therefore Condemn the same as a legal Prize to be divided Amongst 
the Owners & Company as they have or shall agree, Save Only One Negro 





15 Reversed on appeal in 1752. See Ford, supra note 12, at 98-99. The court: 
Earl of Granville, Earl Cholmondely, Lord Berkeley, Lord Edgcombe, Mr. Dod- 
ington, Sir G. Lee, Foster, J. Sir George Lee wrote on his brief, “ Dutch Ships 
carrying Goods for the French in time of War both in Europe & America restored.” 
Mr. Chapin remarks, more pointedly, “ This is only one of the many cases of the 
slick Dutch illicit traders obtaining final judgments in their favor.” R. I. Pri- 


VATEERS 155. 
16 4 R. I. Apm. Pap. 110; see CHAPIN, R. I. PRIVATEERS 165. 
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Named Henry Who pretends to be free, I therefore give him three years to 
prove his freedom such Proof to be Approved on by this Court w°" if he fail 
to do I condemn him as Prize as afores’ during w*" time he remain in the 
Captors hands —I Also order the Captors to pay Cost as the Law directs 
Newport Oct" 27, 1746 

W™ Strengthfeild 


Sweet v. A SCHOONER.!? 


Colony of Rhode Island Newport January 21*t 1748 [O. S.] 

I have considered the Libel of John Sweet Commander of the Brigantine 
Defiance a private man of War, against a Schooner taken and sent by him 
into this Port as Prize, and I have also weighed the preparatory Examina- 
tions, And it appears to me that said Schooner, being in the Possession of the 
Subjects of the King of Spain, was taken the thirtieth Day of August last 
near the Havanna, at which Time and Place, I apprehend by their Excel- 
lencies the Lords Justices Proclamation, no Acts of Hostility ought to have 
been committed against any of the Vassals or Subjects of his Catholick 
Majesty, and that all Ships, Merchandizes and Effects belonging to them and 
taken at that Time and Place ought to be restored. But as Monitions have 
been issued agreable to Act of Parliament and no Person whatever hath 
entered any Claim or Pretension to said Vessel, I order the Marshal of this 
Court to sell said Schooner to the highest Bidder (after having given publick 
Notice of the Sale) and to deliver the money arising thereon to the Register 
of the Court, Whome I hereby order, after deducting the legal Charges at- 
tending the Sale, to pay the Remainder to the said John Sweet for the Use of 
himself, his Owners and Company; upon the said John Sweets giving Bond 
with one Sufficient Surety in the Register’s Office to restore and pay the 
full Sum which said Vessel shall sell for, reduced into Sterling Money of 
Great Britain to Such Person or Persons, who shall within twelve months 
Time from the Date of this Decree claim said Schooner, and prove them- 
selves to have been the true Owners of her, at the Time she was taken by 
the said John Sweet, And I also order the said John Sweet to pay the legal 
Charges of this Court. 

Peter Bours DeptY Judge Adm‘Y 


TRAPIER V. BANISTER.18 


Colony of Rhode Island &c. 

At a Court of Vice Admiralty held at Newport on the fifteenth day of 
September in the Twenty Third year of his Majesty’s Reign Anno Dom. 
1749 & from thence Continued by adjournments Untill the Second day of 
October Ensuing. 


Alexander Trapier Appellant In a libel for wages on board 


John Banister Respondent the Sattee Eagle James Brown Master 


Having heard the Libel of the S¢ Alexander Trapier, & also the Plea of the 
S* John Banister, together with all the Allegations, Answers, & Evidences on 
both Sides and after due Consideration had thereon: I find, that after deduc- 





17 6 R. I. Ap. Pap. 150 (1749) ; see CHAPIN, R. I. PrivATEERS 158-59. 
18 7 R. I. Ap. Pap. 51. 
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tion made of Twenty Seven Pounds Ten Shillings New England Currency 
advanc’d to the S* Alexander Trapier, before Sailing & of four Shillings & 
Two pence Sterling, p’ for the Use of Greenwich Hospital: & of Eight 
Pounds fifteen Shillings Jamaica Money paid for Since to a Doctor in his 
Sickness, (which last Deduction has been fully prov’d to have been a long 
& Constant Custom of this Port) there is due to the S¢ Alexander Trapier 
for the remainder of his wages on board the S* Sattee Eagle the Sum of 
Eleven Pounds one Shilling & four pence in Bills of Credit of the Old Tenour. 
It is therefore Considered & Decreed that he the S¢ Alexander Trapier have 
& Recover of the S* John Banister the S¢ Sum of Eleven Pounds one Shilling 
& four pence. And for as much as the S* John Banister made a Tender in 
Court of the S4 Sum which the S* Alexander Trapier refus’d to Accept, it is 
therefore Consider’d & Decreed that the S* Alexander pay all the Cost of 
this Court which hath Accrued Since the S* Tender was made. Excepting 
only the Cost of two Adjournments (which were made at the Instance & 
Request of the S* John Banister.) And that the S* John Banister pay all 
the Cost which Accrued before the S¢ Tender was made, together with the 
Cost of the S* Adjournments made at his Request 

Cost to be paid by Banister Taxed at £14’’12 Samuel Wickham 
Cost to be paid by Trapier Taxed at £19’714 } Dept Judge 


AVERELL v. BLACKSTOCK.!9 


Court of vice Admiralty Newport September the 4'® 1750 
Libel Abijah Averill 

vs 
William Blackstock Having heard the libel of 


Abijah Averill Against William Blackstock with the Plea of the S* Blackstock 
thereto. As also all the allegations, proofs, & arguments of the parties on both 
Sides, & after due consideration had thereon, it Appears to me fully prov’d 
that the S* Averill & Blackstock being Joint owners of the Sloop Call’d the 
Merrimack, had agreed to Send S¢ Sloop on avoyage to North Carolina & in 
pursuance thereof had Each of them purchas’d & put on board Sundry Goods 
& Merchandize Sutable for Such AVoyage and altho’ by the Laws Marine. 
Partners & owners of Vessells are allow’d Under Certain Circumstances to 
Separate their partnership: Yet I conceive it to be highly Unreasonable & 
tending very much to the discouragement of Navigation & contrary to the 
Intent of the Law, that after AVoyage is agreed upon & Such a progress made 
therein as Appears in this Case, one of the partners Should Compel the others 
to Separate the partnership & thereby frustrate the Voyage After they have 
been at alarge Expence, as well in Equipping & fitting out the Vessell as in 
purchasing &providing a proper Cargo for S¢ Voyage. It is therefore Con- 
sider’d & Decreed that the S* Libel be dismisst & that the S* Abijah Averill 
pay the Cost of this Court, Except the Cost of the Interlocutory Decree on 
the Plea against the Jurisdiction of the Court: which Plea being made by the 
Respondent, it is order’d & decreed that he pay the Cost thereof 

S. Wickham Dept Judge ?° 













18 » R.I. Ap. Pap. 151. 
20 When the Merrimack returned from North Carolina, she was libeled for 
wages by some of her crew. Daniel et al. v. The Merrimack, 8 R. I. Apm. Pap. 11 


et seq. (1751). 
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HoxseEa v. Pottock & Levy. 


Court of vice Admiralty 
February 18 1752 

Having heard & fully Consider’d the aforegoing Libel with the Plea of the S¢ 
Issachar Polock & Moses Levy, together with the Allegations & proofs of both 
Parties, it Appears to me prov’d that at the time the S4 Isaac Hoxie left the S* 
Sloop good Intent, he had the offer of being preferr’d to be Master of another 
Vessell, in Consideration whereof the Said Owners of s* Sloop did Consent, 
that if Another Mate Could be procur’d he the S¢ Hoxie Should be discharged, 
& it Appears likewise that another Mate was procur’d without causing any de- 
lay to the S* Sloop good Intent, Wherefore I Conceive that he the S¢ Isaac 
Hoxie is Entitled to his wages due on board S¢ Sloop. I therefore Decree that 
he the S* Isaac Hoxie have & Recover of the S4 Moses Levy & Issachar Polock 
the Sum of Ten Pounds in Bills of Credit of the old Tenour & Cost of Court. 

S. Wickham D: Judge 


B. Forms 


Form or Oatus, &c., Vic—E ADMIRALTY.?? 


The form of an Evidence in the Court Admt 
You AB being Summond to appear before the Hon?'* Court to be an Evi- 
dence in a Case now depending between CD App't or Compt & EF App'¢ or 
Respdt. Now the Evidence you shall give in this matter according to the best 
of your knowledge shall be the Truth the whole Truth & nothing but the 
Truth So help you God — 
Or upon the pain & penalty of perjury. 


At the Opening of the Court. 
Mars". O Yes. Any manner of Person or Persons that have anything to Do 
at this his Majt Court of Adm: let them come in and they shall be heard with 
Justice. 
App" or \ A.B. Come into Court and prosecute your Cause against BC. or 
Compt ff else your Bond will be forfeited. 
App'ee or | B.C. Come into Court and defend your Cause at the Suit of AB 
Respt — or else a Decree will be past ag*t you. 


If they are both in Court no need only to call over their Names AB App" & 
BC Respdt. 


When one of the Parties make Oath in Court. 

You AB App! or Resp" shall True and perfect Answer make to all such 
questions as shall be ask’d you by his Hon™ the Judge relating to this Case 
and Such answer as you Shall make to the Court Shall be the Truth the whole 
Truth and nothing but the Truth So help you God — 

Or upon the pain & penalty of Perjury. 





21 g R. I. Apm. Pap. 60 (1752). Libel for wages alleged to have been earned 
on a voyage from Newport to Philadelphia; plea, that the libelant deserted the 
vessel at Philadelphia without a proper discharge. After this decree, the respond- 
ents moved an appeal to the High Court of Admiralty. 8 id. at 62, 63. 

22 MinuTE BooK 1727-28. The handwriting appears to be that of Josiah 
Lyndon, then Deputy Register. 
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LIBEL IN PrizE Cause, STATE Court.?® 


State of Rhode Island To the Honorable John Foster Esq Judge 

& Providence Plantations ss. of the Court of Justice created for the Tryal 
of Prize Causes in and throughout the 
State of Rhode Island and Providence Plan- 
tations in America. 


Job Pearce Commander of the Private Sloop of War called the Greenwich 
fitted out at and belonging to the Port of East Greenwich and duly commis- 
sioned agreeable to the Resolutions of the most Hon. the Continental Congress 
to cruise against the Enemies of the united States of America for himself and 
for and in behalf of the Owners of and the officers and Men belonging to the 
said Sloop of War by John Cole his Procter comes into this Hon. Court and 
libels, appeals and propounds and gives your Honor to understand and be in- 
formed that on the fourth Day of October A. D. 1776 being on a Cruise 
against the Enemies of said united States upon the High Seas he together with 
his officers, Marines & Mariners belonging to said Sloop took and captured the 
Ship Belle with her appurtenances commanded by Thomas Jones together with 
her Cargo Consisting of Lumber & dry Fish & bound from Annapolis Royal in 
Nova Scotia to Jamaica in the West Indies, and that said Ship and her Cargo 
at and before the Time of Capture was the Property of and belonged to some 
of the Inhabitants of Great Brittain, and said ship was employed by his Brit- 
tannic Majesty to carry Troops and Stores from Great Brittain to Hallifax for 
the Use of his Fleet & armies acting against the united States of America, and 
the said Job Pearce hath sent said Ship her appurtenances and Cargo into the 
Port of East Greenwich within your Honors Jurisdiction for adjudication. 
Wherefore he humbly prays that your Honor would take the Premises into 
Consideration and grant the proper process and monitions required by Law 
in such Cases, and proceed as to Right & Justice appertaineth. 

John Cole pro Libellant 4 


Schedule of the Cargo of the Ship Belle 
15015 Feet of Boards 22191 Feet of Spars 
52600 Feet of Timber 280 Quintals of Fish 
47050 Shingles 2 Negro Boys 
2900 Hoops 1 Horse 
71056 Staves 


PLEAS, VicE ADMIRALTY. 
(1) Wanton v. Freebody et al.?® 


And the Defends come into Court & for Plea say that the Matters & 
Things herein contained, are not cognizable within this Court, but the same 
are Triable in the Kings Courts only & of this pray Judgment 

J. Honyman Att pro D™ 





23 Ms., R. I. Archives. 

24 This libel was filed on October 22, 1776, and at the trial, held November 9, 
the Belle was condemned. Thereafter, her mate, carpenter, and five seamen peti- 
tioned the judge for their wages, adding, “ your Petitioners is desirous to Serve the 
States of America.” Ms., R. I. Archives, 

25 ; R. I. Apm. Pap. 108 (1743). 
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The defendants farther say that the said Joseph Wanton who hath now in- 
formed, is not an Officer of the Customs, he not being Qualified therefor, 
not having taken the Proper Oath required by Law, & therefore the s* In- 
formation ought to be Quashed & of this &c 

J. Honyman At pr D*™ 


Which Pleas if overuled the Defendants for each of themselves to issue 
say they are not Guilty in Manner & Form as the Informer hath against them 
declared & of this &c. 

J. Honyman Att pro D™ 


(2) Hopkins v. The Juffrrouw Sarah, Huijbling Claimant.?¢ 


And the Defendt Coenraad Huyblings of Curracoa Mariner a Subject of 
the High & Mighty Lords the States Gen! of the United Netherlands comes 
into this Honble Court, and Saith the Matters & things Sugested and alledged 
in the Libel aforesaid cannot be proved and therefore not Sufficient (by the 
Treaties Subsisting between the Crown of England & the High & Mighty 
Lords afores’d) to Cause or procure a Decree for Confiscation of the Vessel 
& Cargo &c afores‘ and thereupon prays Judgment 

Henry Bull Adv:p Defend 


(3) Shilcock v. Banister. 


And the Respondent comes into Court, & for Plea saith the Matters & Things 
herein contain® are not within the Jurisdiction of this Hon”!* Court, for that 
a special Contract was made at Land within the Town of Newport in the 
County of Newport, the Twenty Sixth day of March A.D. 1743 between the 
Proponent, & the respondent who is only part owner of ship S¢ Contract was 
then & there reduced to writing, by Virtue whereof the Proponent entered on 
Board the Ship within Mentioned, & Proceeded the Voyage &c & therefore 
the same is cognizable in the Kings Courts only & of this pray Judgement 

J. Honyman ait. pro Ap't 27 


Which Plea being overruled the said Respondent farther pleads & says the 
Libel afores* ought to be quashed 

for that James Vaughan of the City of London in the Kingdom of Great Bri- 
tain Merch* are joint Owners of the Ship within named & therefore the Libel 
afores* ought to have been brought ag*t the s‘ James as well as the Re- 
spondent & of this &c 

For that the Proponent doth not say at what Place the Contract afores’ was 
made nor the Place from which s‘ Ship proceeded to South Carolina both of 
which are things absolutely necessary & of this &c 

For that the Proponent says in his Libel the Ship was sold in London & 





26 2 R. I. Apm. Pap. 27. This “ plea” is written on the libel, after the judge’s 
signature, a common practice. Sometimes the same piece of paper contains libel, 
“ plea,” decree, and bill of costs. 

The plea was overruled, and Huijbling filed a claim. 2 id. at 28. After trial, 
the Dutch ship was condemned, and the Dutch Governor at Curacao in consequence 
protested to the English Authorities. See 1 KrmBatt, ed., CORRESPONDENCE OF THE 
CoLon1aL Governors OF Ruope IsLAND (1903) 231; CHAPIN, R. I. PRIVATEERS 
106-07. As to the spelling of the claimant’s name, note that “ij ” in manuscript is 
equivalent to “ y ” with a dizresis. 27 2 R. I. Ap. Pap. 34. 
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nevertheless pretends he was discharged from s* Ship in Newport on the 
18 Day of October 1743 & of this &c 

And the Pleas afores* being also overruled the Respondent for Plea says 
that true it is the Dep* did proceed a Voyage in the s* Ship to South Caro- 
lina & from thence to London afores* Where he was discharged on or about 
the twenty second Day of July A D 1743 Where he reced Seven pounds 
Sterling Which with the Wages advanced before sailing & the Moneys the 
Proponent hath otherwise reced is the full of the Proponent’s Wages & says 
he oweth the Proponent nothing in manner & form as in the Libel is set forth 
& thereupon he prays to be dismist with Costs 

J Honyman 28 


(4) Chadwick v. Clarke.?° 


The Respondent comes into Court & for Plea saith, that he is, & always 
was ready to pay the Appellant what he reasionably deserves for his Pilotage 
aforesaid, but that the Appellants demand is unreasionable & exorbitant, & of 
this he prays Judgment 

Christopher Clarke *° 


’Crration, Vice ApDMIRALTY.*4 


Court of V. Admiralty GEORGE the Second by the Grace of GOD of 
Newport Rhode Island Great Britain, France, and Ireland, KiNG, De- 
fender of the Faith, &c. 


To the Marshall of our Said Court or his Deputy, Greeting: 

We Command you that you Cite John Banister of Newport aforesaid 
Mercht to appear at a Court of Admiralty to be holden at Newport aforesaid, 
on the fourth Day of November at Eleven aClock A M to Answer & Defend 
a Libel or Information filed on behalf of Thomas Shillcock of Newport afore- 
said Marriner as per Information on File more fully sets forth. Fail not 
thereof, and make due Return hereof with your Doings therein. 

Witness Leonard Lockman Esq; at Newport, this Third Day of Novem" Anno 
Domini, 1743. 
P' Curiam J Gould D Regt *? 
[ Marshal’s Return, verso] 
Newport Rhoad island Novem™ 3 1743 
Then Served The Within Precept on the within Named John Bannister and 


Have Taken Sufficiant Baile 
P W™ King Dept Mar'!! 





28 2 R. I. Apm. Pap. 35; see the decree, supra p. 77. 

29 8 R. I. Ap. Pap. 39 (1751). Though this plea was signed by the respondent, 
it was obviously drawn by a lawyer. The same is true of many other pleadings 
signed pro se ipso. 

80 The libelant, John Chadwick, had demanded £50 Old Tenor for piloting a 
sloop from Newport to Boston on April 10, 1751. Deputy Judge Wickham found 
“that the Appellants Demand is more than the Customary price for Piloting Such 
a Vessell & at Such a Season of the Year,” and rendered judgment for £35 and costs. 

81 2 R. I. Apm. Pap. 35. 

82 This was the printed citation used by the Vice Admiralty Court in Boston, 
here adapted to use in Rhode Island; compare the present citation used by the 
U. S. District Court in the District of Massachusetts in suits in personam. See 2 
BENeEpIcT, ADMIRALTY (5th ed. 1925) 278. 
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PROHIBITION.®? 
Colony of Rhode Island &* to wit 


By the Honblle Gideon Cornel Esq’ Chief Judge of the Superior 
[L.S.] Court of Judicature &° in & througout the English Colony of Rhode 
Island & Providence Plantations in New England in America 


To Joseph Scott Esq" Sheriff of the County of Newport in the Colony 

afores’ or to his lawful Deputy Greeting — 
WHEREAS Jonathan Peck Thomas Green Jeremiah Finney Shearjashub Bourn 
& Samuel Bosworth all of Bristol in the County of Bristol in the Colony 
afores* Owners of the Brigantine Greyhound have suggested unto the said 
Judge That Simeon Potter of Bristol in the County of Bristol Mercht libel’d 
the said Brigantine in the Court of Vice Admiralty in said Colony for to have 
& recover the Sum of Six hundred & fifty one Pounds sixteen Shillings & three 
pence old Tenor for supplies for the said Vessel agreeable to an Account 
annexed to said Libel & averr’d that said Sum is due from the Owners of the 
said Brigantine being advanced & procured at the Instance & Request of said 
Owners for said Vessel As in & by said Libel (or a Copy thereof may appear) 
Accordingly the said Court of Admiralty sat in Newport in said Colony the 
twelfth Day of August A. D. 1747, and at an Adjournment of said Court the 
said Owners by their Advocate appeared & pleaded that the Matters & Things 
contained in the aforesaid Libel were not Cognizable in said Court of Ad- 
miralty but in the Courts of Common Law only for that all the said Accot 
consists of Articles founded on special Contracts or Agreements of one sort 
or another made in the County of Bristol upon Land within the Body of the 
said County & of that pray’d Judgment Which Plea to the Jurisdiction of said 
Court altho made out & fully prov’d the Judge of said Court of Admiralty 
(sc) William Strengthfield Esq’ did over-rule & sustain the Jurisdiction of said 
Court in that Case. AND Now at the Request of the s4 Jonathan Peck Thomas 
Green Jeremiah Finney Shearjashub Bourn & Samuel Bosworth You are 
hereby commanded & required in the Name of his Majesty George the Second 
by the Grace of God King of Great Britain &c to prohibit & forbid the st W™ 
Strengthfield and all whom it doth or may concern as well the Officers & 
Members of the s* Court of Vice Admiralty as others to hold Plea or take 
Cognizance of the Matters & Things in the afores* Libel contained or to persue 
the same until the Affair be determined before the Judges of the Superior 
Court of Judicature afores‘ who will meet on Friday next at three of the 
Clock in the Afternoon at the Colony House in Newport in the County of 
Newport & Colony afores* in Order to hear adjudge & determine concern- 
ing the Premises. 

GIVEN under my Hand & the Seal of the said Superior Court at Newport 
afores® the thirtifirst Day of August in the twenty first Year of his said 
Majesty’s Reign 

Gideon Cornell C: J: 





33 5 R. I. Apm. Pap. 87; see pp. 53-55, supra. 
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Brit oF Costs, Vice ADMIRALTY.** 


Court of Vice Admiralty 


Costs Whitehorn vs. Wrack Goods — Vizt 
Libel & Advocates Fee 

Filing & allowing D° 

Citation & service 

Interlocutory Decree 

Taking 5 Evidences 

2 Adjournments 

Warrant of Appraisment 





Copy of the Decree 





Allow’d S Wickham Dept Judge 


Judges propot® 
Advocate 
Register 
Marshall 


Brit or Costs, STaTE Court.*®® 


Bills of Cost occasioned by the Claim of William Havens &ci to the Prize 
Sloop called the Fair American Tried by a Jury in the Court of Admiralty at 
Newport July 17 1783 Vizt 


To a Letter inclosing 7 Warrants for Jurors 

Cash paid to the Boatman for carrying D° 

Warrant to the Sheriff to Notify Oliver Read of Trial 0” 
7 Warrants to the Townsergents for drawing Jurors... 
Sheriffs Fees for Notifying Oliver Read &c 

Fees of the Townsergent of Newport for Serving the 
Warrant for drawing Jurors 

Fees of the Townsergent of Middletown for D° 

D° of the Townsergent of Jamestown for D° 

D° of the Town Sergent of Little Compton for D°.... 
D° of the Townsergent of Tiverton for D° 

Sheriffs Attendance and Services during the mire 

2 days ep 





84 Whitehorne v. Brigantine Chaulkley’s Salvaged Goods, 7 R. I. Apm. Pap. 69 
(1749). 

35 Ms., R. I. Archives. These were the costs upon the second trial. See p. 65, 
supra. 
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Townsergents D° 

Paid to the Boatemen for Passages for the Judge and 
the Register from Providence to Newport and back 
4 Meals Victuals on board the Boats 

For allowing and filing the Claim 

Stipulation for Cost 2/ Interlocutory Decree 9/8.... 
Drawing and Recording final Decree &c 

6 Days Time Trouble and attendance of the Judge til 
his Return 

3 Days D° of the Register 

Drawing Taxing and exam. the Bill of Cost to the 
Register 
Allowing D° to the Judge 

Cash paid for Victuals and Lodging to J Fry as Pr Bill 2” 


4” 





a1i°90 00800 C0800 0 90 


£13 


[Indorsement, verso] 
Providence July 23, 1784 
I hereby acknowledge to have this Day Rec‘ of Beriah Brown Esq’ Eight 
Pounds Lawful Silver Money by the Hands of the Hon John Foster Esq 
being part of the Debt Recovered in an Action in my Name at the Dec" Court 
Last against William Havers and in full for my part of said [Town?] Debt 
and of the within Bill of Cost Viz for the Sheriffs Town Sergeants and My 
own Fees as within Taxed 
Theodore Foster Reg™ 


WARRANT TO DRAW JURORS, STATE Courrt.*® 


State of Rhode Island 
and Providence Pacitees| 

[L. S.] To the Town Sergent of the Town of North 

Providence in the County of Providence 
— Greeting — 

You are hereby required to warn a Town Meeting of the Freemen of said 
North Providence on the Thirty first Day of August instant to draw out of 
the Box One Petit Juror to serve at the Maritime Court to be holden at the 
State House in Providence in said County of the Sixth Day of September 
next at the Hour of Ten in the Forenoon And you are likewise Required to 
give immediate Notice to the said Juror in writing to appear and serve at 
said Court at said Time and Place appointed; And you are likewise further 
Required to make Return to me at said Court with your Doings hereon 
together with the Name of the Juror who shall have been so drawn and 
Notified upon the Penalty of Ten Pounds for Failure herein Given under my 
hand and Seal at said Providence this Twenty Eighth Day of August 
AD: 1779 — 

John Foster Judge of said Court. 





36 Ms., R. I. Archives. 
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[Town Sergeant’s Return, verso] 


North Providence Aug: 31: 1779 
Pursuant to the within Warrant I warned a Town Meeting of the Freemen 
of the Town of North Providence on this Day who met and drew out of the 
Box Eleazer Whipple as a Juror and I have Notified him to attend and Serve 
at the Court within mentioned as within Commanded — 
by me Jonathan Pike Town Sargant 
Fees £4-0-0 


Jury Verpict, STATE Covurt.’? 


We find, That on the Twenty Eighth Day of May AD:1776, the Ship called 
the True Blue, commanded by one James Stable, mounted with Six Carriage 
Guns Four Pounders, maned with Sixteen men, together with her Cargo, con- 
sisting of Rum, Sugar, Cotten, Pimenta, Ginger Coffe &c bound from Kingston 
in the Island of Jamaica, to Lancaster in England, was Captured upon the 
High Seas, by Elisha Hinman Esquire, Commander of the Brigantine called 
the Cabbot a Vessel of War belonging to the Continental Squadron under the 
Command of Esek Hopkins, Esq" and his Officers and Mariners then on board 
the said Brigantine; And that afterwards on the Fourteenth Day of June 
AD:1776, the said Ship True Blue, her Appurtenances and Cargo, by Order 
of the said Elisha Hinman, were brought into the Port of Providence, in the 
Colony of Rhode Island. — We also find, that at the aforesaid Time of Cap- 
ture, the said Ship True Blue, her Appurtenances and Cargo, belonged to 
Mess’ Salisbury’s, Merchants in Lancaster, and Inhabitants of Great Britain, 
and were bound to that Place, for supplying the Enemies of the united 
Colonies of America. 

Daniel Mathewson John Waterman 
John Pratt Jn° Mumford 
Gideon Cook Jon* Russell 
Nehemiah Allen Samuel Chace J* 
Daniel Willcox Job Fisk 

John Dyer John Updike 





87 Hopkins & Hinman v. The True Blue, ms., R. I. Archives. The body of the 
verdict is in Judge Foster’s hand, indorsed on the back, “ Form of a Verdict.” It is 
interesting to note that the True Blue was condemned on July 4, 1776. 





MANDAMUS IN THE SUPREME COURT 


MANDAMUS IN THE SUPREME COURT SINCE THE 
JUDICIARY ACT OF 1925 * 


) fas the Supreme Court of the United States, the writ of manda- 
mus serves a special purpose. It is not the high prerogative 
writ with which English commentators have made us familiar; * 
nor is it used as state courts chiefly employ it, as a method of con- 
trolling administrative and corporate action.” Its primary func- 
tion, in the Supreme Court, is the regulation of judicial activity; 
it serves as one of the devices by which that Court exercises super- 
vision over the operation of the federal judicial system as a whole. 
The original Judiciary Act of 1789 conferred upon the Court in 
broad terms the power to issue writs of mandamus. Section 13 
provided: ‘The Supreme Court .. . shall have power to issue 
. writs of mandamus, in cases warranted by the principles and 
usages of law, to any courts appointed, or persons holding office, 
under the authority of the United States.” * The famous case of 
Marbury v. Madison * declared this section unconstitutional inso- 
far as it purported to authorize the Court to issue a writ directed 
to an executive officer, on the ground that such a proceeding would 
be an exercise of original jurisdiction in a situation where original 
jurisdiction had not been conferred by Article III of the Consti- 
tution. Accordingly, at the time of the promulgation of the Re- 
vised Statutes the offending words “or persons holding office ” 
were stricken out.° With this single exception, the statute has re- 
mained in force substantially unaltered to the present day. Thus, 
except in cases within its original jurisdiction, the Court has 
power to issue mandamus directed to lower courts alone; but 
within this restricted field the single limitation is the vague phrase 
“in cases warranted by the principles and usages of law.” The 





* This paper was originally prepared for the course on federal jurisdiction con- 
ducted by Professor Felix Frankfurter at the Harvard Law School (1931-1932). 

1 See Tapprinc, ManpAMus (1st Am. ed. 1853) 58. 

2 See Hicn, ExTraorpINARY LecAL REeMeprEs (3d ed. 1896) §$§ 31, 276. 

8 x Start. 80. 

4 1 Cranch 137 (U. S. 1803). - 5 Rev. Stat. § 688 (1874). 

6 36 Stat. 1156 (1911), 28 U. S. C. § 342 (1926). 
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numerous reported cases decided under this section prior to 1925 
have been dealt with elsewhere‘ and are not here considered. 

The Judiciary Act of 1925 ° went into effect on May 13, 1925, 
accomplishing a radical increase in the discretionary jurisdiction 
of the Supreme Court, and therefore necessitating a careful in- 
quiry by the Court into the considerations that should guide it 
in the exercise of its discretion.° Accordingly, the Court promul- 
gated, in its Revised Rules adopted in 1925, a more precise formu- 
lation than had ever before been declared of the reasons that it 
considered significant in passing upon petitions for writs of cer- 
tiorari.’° A petition for mandamus, like an application for certio- 
rari, is addressed to the Court’s discretion; but no comprehensive 
statement of the guiding considerations in mandamus cases has 
ever been issued. For this reason, it becomes especially impor- 
tant to examine that phase of discretionary action by the Su- 
preme Court which concerns its disposition of the petitions for 
mandamus presented to it since 1925. These applications for 
writs of mandamus admittedly raise special problems of their 
own; but any light which can be thrown on the Court’s response 
to such petitions may indirectly reflect some illumination on that 
broader and more fundamental question, the Court’s attitude to- 
ward the voluntary assumption of jurisdiction in general. 

The cases to be discussed herein ought not, therefore, to be 
considered merely as so many isolated rulings on individual peti- 
tions. They should be viewed in their setting, as presenting one 
aspect, minor perhaps but certainly not negligible, of the varying 
relationship between the Supreme Court and the rest of the fed- 
eral judicial system. 


I 


Cases arising under the Judiciary Act of 1925 first began to 
come before the Supreme Court at the October, 1925, term. 





7 See Evans, Jurisdiction in Mandamus in United States Courts (1885) 19 AM. 
L. Rev. 505; Sandomire, Mandamus and the Supreme Court (unpublished thesis in 
Harvard Law School Library, 1931). 

8 43 Stat. 936, 28 U.S. C. § 225 (1926). 

® See FRANKFURTER AND LANDIS, THE BUSINESS OF THE SUPREME Court (1927) 
287 


10 Rule 35(5), 266 U. S. 681, now Rule 38(5) of the Revised Rules of the 
Supreme Court of the United States. 
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During the seven terms intervening between that date and June, 
1932, there were presented to the Supreme Court seventy-two ™ 
motions for leave to file petitions for writs of mandamus. The 
disposition of these seventy-two cases may be tabulated as follows: 
Term Mandamus Mandamus Mandamus Total 

granted denied denied 

with without 

opinion opinion 
October, 1925 I I 4 6 
October, 1926 fe) 17 18 
October, 1927 fe) 3 5 
October, 1928 I 4 6 
October, 1929 I 8 10 
October, 1930 I 14 15 
October, 1931 I 10 12 
Total 5 60 72 


These figures suggest two immediate observations. First, the 
Court has, of late, shown an extreme reluctance to grant the ex- 
traordinary remedy of mandamus at all. And second, in the over- 
whelming majority of cases the Court has not even cared to ex- 
press its reasons for denying the writ. The bare entry, “The 
motion for leave to file petition for writ of mandamus is denied,” 
has usually been deemed sufficient. It is, of course, true that man- 
damus is an extraordinary remedy normally available only where 
other remedies are inadequate; it is equally true that today the 
Supreme Court can hardly be expected to assume voluntary juris- 
diction in cases not involving issues of general or national impor- 
tance. It was to be expected, therefore, that applications for 
mandamus would frequently be denied. But even if we make 
allowances for all of the considerations against the granting of 





11 The three proceedings entitled Maryland v. Soper, 270 U. S. 9, 36, 44 (1926), 
are here treated as a single case, since they all arose on substantially the same facts 
and were presented, argued, and decided together. For the same reasons, the follow- 
ing four simultaneous motions by the State of Louisiana are treated as a single case: 
Ex parte in the Matter of Louisiana Western R. R., 273 U. S. 669 (1927); Ex parte 
in the Matter of Morgan’s Louisiana and Texas R. R. & S. S. Co., 273 U. S. 669 
(1927) ; Ex parte in the Matter of Franklin & Abbeville Ry., 273 U. S. 670 (1927) ; 
Ex parte in the Matter of Lake Charles & Northern R. R., 273 U. S. 670 (1927). 
Likewise, Ex parte Keogh is treated as a single case, although two entries appear 
in the reports. The motion was presented, denied at 285 U. S. 526 (1932), renewed, 
and again denied at 286 U. S. 529, 534 (1932). 
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such relief by the Court, the proportion of petitions that has met 
with summary denial seems startlingly high. When it is observed 
that only five applicants out of seventy-two have obtained relief, 
there is ground for speculation as to the possible existence of 
further considerations, other than those apparent on the surface, 
which lead the Court to view petitions for mandamus with dis- 
favor. When sixty petitions out of seventy-two are denied with- 
out opinion, one is led to wonder whether the Court’s desire to 
conserve its time and energies was the sole basis of its refusal to 
express its reasons for denying redress. 

Such speculations can only be answered, if at all, after an ex- 
amination of the facts of the various cases in which mandamus 
was requested. Obviously, the published reports are of little 
value, for in the great majority of cases the facts do not appear; 
there is merely a memorandum entry. Further enlightenment 
must be sought in the original papers presented to the Court. 
In twenty-four *’ of the seventy-two cases under consideration, 
printed petitions, records, and briefs either were never filed, or 
are at present unavailable.** Those in the remaining forty-eight 
cases have been examined, in an effort to determine what con- 
clusions may safely be drawn concerning the Supreme Court’s 
present attitude toward petitions for writs of mandamus. 





12 Ex parte Brown, 271 U. S. 645 (1926); Ex parte Whitaker, 271 U. S. 648 
(1926) ; Ex parte Delaware, Lackawanna, & Western Ry., 273 U..S. 647 (1926); 
Ex parte Semaphoric Indicator Co., 273 U. S. 661 (1927); Contreras v. United 
States, 273 U.S. 673 (1927); Ex parte Saunders, 274 U.S. 717 (1927) ; Contreras v. 
United States, 274 U.S. 721 (1927) ; Ex parte Fairbanks, Morse & Co., 274 U. S. 
726 (1927); Ex parte Saunders, 275 U.S. 507 (1927); Brosnan v. Martin, 278 U. S. 
568 (1928) ; Ex parte Rishel, 280 U. S. 523 (1929) ; Ex parte Salisbury, 281 U.S. 705 
(1930); Ex parte Salisbury, 282 U. S. 798 (1930); Ex parte Goldsmith, 282 
U. S. 799 (1930) ; Ex parte Walkinshaw, 282 U. S. 804 (1930); Ex parte Dial, 282 
U. S. 814 (1931); Ex parte Jackson, 282 U. S. 814 (1931); Ex parte Stutzman, 
282 U. S. 814 (1931); Ex parte Dial, 283 U. S. 781 (1931); Ex parte Murphy, 
52 Sup. Ct. 5 (1931); Ex parte Husty, 284 U.S. 571 (1931); Ex parte Estabrook, 
284 U.S. 585 (1931); Ex parte Dover, 285 U.S. 525 (1932); Ex parte Ryan, 285 
U. S. 528 (1932). These are all cases in which the motions were denied without 
opinion. 

18 The research for this paper was done at the Harvard Law School Library. 





MANDAMUS IN THE SUPREME COURT 


II 


In each case, with one trivial exception,’* the writ requested 
was to be directed to a lower federal court — this being, as we 
have seen, the only situation in which the Supreme Court is em- 
powered to issue mandamus, except in cases falling within its 
original jurisdiction. Thus, all but one of the motions were 
based upon alleged errors committed by courts below. The cases 
may accordingly be classified with reference to the nature of the 
erroneous action or non-action sought to be corrected. 

Alleged error below Mandamus Mandamus Mandamus Total 
granted denied denied 
with without 
opinion opinion 
Refusal to call a three-judge court 5 2 
Removal to federal, or remand to 

state, court 
Refusal to assume jurisdiction 
Proceeding without jurisdiction 
Refusal to proceed in a pending cause 
Proceeding in a terminated cause 
Failure to conform to former deci- 

sions or rules of the same or a 

higher court 6 8 
Miscellaneous *° fe) fe) 3 3 

Total 5 7 35 47 


The above table makes at least one fact stand out sharply. 
The negative response elicited by most petitions for mandamus 





14 The single exception is the ludicrously groundless proceeding entitled Ex 
parte Keogh, 285 U. S. 526 (1932), 286 U. S. 529 (1932), in which the peti- 
tioner sought a writ directed to the members of the legislature of Illinois to compel 
them to redistrict the state for election purposes. Such a writ would clearly be 
beyond the Supreme Court’s jurisdiction to issue writs of mandamus; furthermore, 
the matter involved was political rather than judicial in its nature. For this latter 
reason, the Court denied the petition per curiam. 

15 The miscellaneous cases are Ex parte Daugherty, 282 U.S. 809 (1931), in 
which the petitioner, who had been suspended by a district judge from practice of 
the law before him, sought a writ to compel the judge to reinstate him; Ex parte 
Silverman, 284 U. S. 595 (1932), an attempt by a convicted criminal defendant to 
require the lower court to admit her to bail, pending appeal; and Ex parte Burget, 
274 U.S. 723 (1927), in which the petition fails to disclose any cause for complaint, 
save that a district court decided a case adversely to the petitioner, and that the 
judgment was affirmed by the circuit court of appeals. 
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has not extended to cases involving the right to a hearing by a 
district court composed of three judges, and to a direct review 
by the Supreme Court, under the former section 266 of the Judi- 
cial Code.*® Three of the five cases in which mandamus was 
granted,”’ and five of the seven cases in which the Court, while 
denying relief, has delivered opinions, were of this type. If the 
Court has looked at applications for mandamus in most situations 
with either hostility or apathy, it has been alert and ready to 
define, and, when need be, to protect, rights arising under sec- 
tion 266. 

The three cases in which mandamus was granted by the Court 
demonstrate clearly its insistence upon strict observance of the 
three-judge requirement. In Ex parte Atlantic Coast Line R. R.® 
there was in question the validity of a rate for transporting logs 
fixed by the Florida Railroad Commission. The Interstate Com- 
merce Commission had previously established a rate, but the area 
over which its order was applicable was uncertain. The peti- 
tioner sued in the District Court for Florida to enjoin the en- 
forcement of the state commission’s order, on the theory that it 
was in conflict with the rate fixed by the Interstate Commerce 
Commission. Although a temporary injunction was sought, the 
district judge declined to call a three-judge court, and denied the 
application. The petitioner then applied for a writ of mandamus 
in the Supreme Court, in order to compel the district judge to 
call two other judges to his assistance. Meanwhile, however, the 
Interstate Commerce Commission had removed the ambiguity as 
to the territorial scope of its order, and had declared that the 
region in question was included. Consequently, it appeared prob- 
able that the state commission would no longer attempt to en- 
force its conflicting order, and that the petitioner would not need 
an injunction in order to protect itself. In his return to the Su- 
preme Court’s rule to show cause why a writ of mandamus should 
not issue, the district judge set up these facts and contended that 





16 Now 43 STAT. 938 (1925), 28 U. S. C. $ 380 (1926). 

17 Cases in which the Court, on presentation of a petition for writ of mandamus, 
issued a rule to show cause why a writ of mandamus should not issue, and then 
made the rule absolute, are included as cases in which mandamus was granted even 
though no formal writ ever issued. 

18 279 U.S. 822 (1929). 
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the case had become moot. The Supreme Court, however, stated 
in a per curiam decision that these reasons were not sufficient to 
justify his refusal to comply with section 266, and made the rule 
absolute. The significance of this is apparent; district judges are 
to be permitted no discretion as to whether the interlocutory in- 
junction will in fact be needed. If such relief is sought, and the 
case is otherwise within the provisions of the statute, the three- 
judge court must be called. 

That no latitude will be allowed is shown equally clearly by 
Ex parte Northern Pac. Ry.'* A suit was brought in the District 
Court for the District of Montana against the Montana Board of 
Railroad Commissioners, to restrain the enforcement of a rate 
order which was alleged to violate the commerce clause of the 
Constitution. Judge Pray granted a temporary restraining or- 
der; but subsequently Judge Bourquin, sitting alone, dissolved 
the restraining order and dismissed the bill. A petition for man- 
damus was filed in the Supreme Court; a rule to show cause was 
issued; and upon return, the rule was made absolute, ordering 
Judge Bourquin to vacate the order of dismissal and to take im- 
mediate steps to assemble a court of three judges to hear the ap- 
plication for an interlocutory injunction. The Court said, “ We 
assume it will not be necessary to issue a formal writ.”*° But 
this optimism was not justified. Judge Bourquin did vacate the 
order of dismissal; he then appointed a master to take testimony, 
and fixed a time for hearing on both the interlocutory and the 
final injunction before a three-judge court. This did not satisfy 
the railroad company; a motion for a formal writ of mandamus 
was presented to the Supreme Court and was granted." The 
writ was issued, directing Judge Bourquin to vacate his last or- 
der, and to allow Judge Pray, to whom the original application 
had been made, to call two other judges to his assistance to hear 
the application for an interlocutory injunction. A later entry 
records the fact that this time the Court’s instructions were 
obeyed. Again, the Court emphasizes by its action that section 
266 is not to be trifled with; there must be scrupulous compli- 
ance with the statute, and something else just as good will not do.” 





19 280 U.S. 142 (1929). 21 280 U. S. 530 (1930). 
20 Td. at 145. 22 281 U.S. 690 (1930). 
23 These cases were followed in Ex parte Madden Brothers, Inc., 283 U.S. 807 
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If the Court has been meticulous in preserving rights under 
section 266 for litigants who are entitled to its benefits, it has 
been equally explicit in denying relief in cases which did not 
fall precisely within the terms of the statute. For example, sec- 
tion 266 applies only to injunctions “ restraining the enforcement, 
operation, or execution of any statute of a State, by restraining 
the action of any officer of such State in the enforcement or exe- 
cution of such statute.” It applies to state, not municipal, action. 
Hence, in Ex parte Collins ** the Court declined to grant manda- 
mus to compel the calling of a three-judge court where the peti- 
tioner was seeking to restrain the collection of a city betterment 
assessment; and in Ex parte Public Nat. Bank of New York® it 
refused a writ where the suit below was directed against a mu- 
nicipal officer, even though he was acting under authority of a 
state statute.°° Again, section 266 includes injunction suits to 
restrain the execution of administrative orders; the Supreme 
Court, however, held that an assessment made by an adminis- 
trative board was not an “order” within the meaning of the 
statute, and on that ground refused to require that a suit chal- 
lenging the validity of an administrative assessment be heard 
before three judges.”* 

Two other cases rest upon that clause of section 266 which 
limits its application to suits for injunction “ upon the ground of 
the unconstitutionality of such statute.” In Ex parte Hobbs ** 
a number of insurance companies sued the Kansas Commissioner 
of Insurance to restrain enforcement of a rate order on the ground 
that it was confiscatory. A single district judge granted the in- 





(1931). Here again the petitioner sued to enjoin the enforcement of an order of a 
state commission, and a single district judge dismissed the bill on motion. On 
petition for mandamus, the Supreme Court issued a rule, which was subsequently 
made absolute, directing the district judge to call two other judges and proceed in 
accordance with § 266. 

24 247 U.S. 565 (1928) (opinion by Mr. Justice Brandeis). 

25 278 U.S. ror (1928) (opinion by Mr. Justice Sutherland). 

26 In both of these cases, opinions were delivered. When, however, the question 
arose again, and a third attempt was made to compel the calling of a three-judge 
court in a suit to enjoin the collection of a municipal tax, the Court merely denied 
mandamus per curiam on the authority of the former cases. Ex parte Tomson, 
278 U.S. 584 (1929). 

27 Ex parte Williams, 277 U.S. 267 (1928) (opinion by Mr. Justice Brandeis). 

28 280 U.S. 168 (1929) (opinion by Mr. Justice Holmes). 
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junction, restraining the Commissioner from depriving the com- 
panies of their licenses; but his decision was based on the view 
that the companies had not violated the statute, and not that the 
statute was unconstitutional. Since the injunction rested on con- 
struction, rather than invalidity, of the state statute, the Supreme 
Court declined to compel the calling of a court of three judges. 
Similarly, in Ex parte Buder*® the suit below sought to restrain 
the collection of a tax, not on the ground that any tax statute was 
unconstitutional, but on the ground that a peculiar statutory his- 
tory, the details of which are not here material, had left no ap- 
plicable statute in force. Here, too, mandamus was denied, since 
the petitioner did not come within the terms of section 266. 

Some further light is thrown on the scope of section 266 by the 
litigation culminating in Ex parte Smith.*° The petitioner had 
brought suit, praying for an interlocutory injunction against the 
collection of a tax alleged to be unconstitutional. The case was 
heard before three judges, who rendered a final decree denying 
all injunctive relief. On appeal, the Supreme Court held that as 
the application for an interlocutory injunction had not been 
pressed, section 266 was not applicable, and there was no right to 
a direct review by that Court.** The petitioners then attempted 
to appeal to the circuit court of appeals, but this was not allowed 
on the ground that the time for appeal had expired while the 
fruitless appeal to the Supreme Court was pending. An applica- 
tion for mandamus in the Supreme Court, to compel the court 
below to allow an appeal to the.circuit court of appeals, was de- 
nied. The case thus indicates that a cautious litigant should per- 
fect appeals to both the circuit court of appeals and the Supreme 
Court in any case in which the applicability of section 266 is 
doubtful. 

The entire line of mandamus cases dealing with section 266 is _ 
thus seen to be extraordinarily illuminating. In almost every 
case, the Court has either granted relief, or delivered an opinion 
tending to define the operation of the statute. Hence, certain 
conclusions may be stated with comparative assurance. In order 
to be entitled to a three-judge court and a direct review by the Su- 
preme Court, a litigant must come precisely within the terms of 





29 241 U.S. 461 (1926) (opinion by Mr. Justice Brandeis). 
30 274 U.S. 723 (1927). 31 Smith v. Wilson, 273 U. S. 388 (1927). 
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the section. He must be seeking to restrain a state, and not a 
municipal, officer. He must be attempting to enjoin the enforce- 
ment of a statute or an administrative order. He must not only 
apply for an interlocutory injunction, but must also press his ap- 
plication for such relief in the trial court. And the injunction 
must be sought on the ground of unconstitutionality, and not mere 
inapplicability, of the state statute. But if he conforms to all of 
these terms, the Supreme Court will stand ready to preserve his 
right to be heard by three judges, and will use the writ of manda- 
mus to compel strict compliance with section 266. 

One fertile field for conjecture remains. Why have petitions 
for mandamus in cases of this particular class almost always re- 
ceived serious consideration from the Court, while in other situa- 
tions the Court has very rarely written opinions, and still more 
rarely granted relief? Several reasons may be suggested. One is 
that the right to a three-judge court carries with it the right of 
direct appeal to the Supreme Court, so that cases of this type are, 
in a sense, within the direct and exclusive jurisdiction of that 
Court. This is, of course, a strong consideration in favor of 
granting relief; nevertheless, as we shall see, the lack of any 
other tribunal in which an adequate remedy could be sought has 
never been treated as a controlling reason for action by the Su- 
preme Court. There are numerous other cases still to be dis- 
cussed in which there was no remedy available save mandamus 
in the Supreme Court; yet the Court has usually declined to act. 
Hence, we are compelled to look further for reasons underlying 
the Court’s willingness to compel strict adherence to the letter of 
section 266. Possibly the answer is to be found in the purpose 
and effect of that statute itself. Section 266 is not a mere arbi- 
trary technicality; it embodies far more than an additional com- 
plication incorporated into the already sufficiently involved sys- 
tem of federal procedure. It is designed to prevent ill-considered 
and hasty interference with the operation of state laws by fed- 
eral courts; it is one, and not the least important, of the devices 
by which the federal judiciary is kept within bounds, and is made 
to serve as an adjuster, not an evoker, of conflicts between state 
and nation.*” This factor may suffice to account for its stringent 





82 See Pogue, State Determination of State Law and the Judicial Code (1928) 
41 Harv. L. REv. 623. 
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enforcement by the Supreme Court. But there is still room for 
uncertainty as to the true causes of the striking discrepancy be- 
tween the disposition of the petitions arising under section 266 
and the results of the cases remaining to be considered. 


III 


In turning from a consideration of cases arising under section 
266 to those involving other questions, we leave the well-marked 
channel and head for uncharted waters. Henceforth there will 
be few opinions to guide us; we shall be dealing almost exclusively 
with per curiam refusals to act; and such conclusions as may be 
reached must necessarily rest largely upon conjecture. 

At the outset, it may be well to dispose of a possible question 
of jurisdiction. In view of the Court’s readiness to act in cases 
in which there is a direct appeal to the Supreme Court, and its 
apparent reluctance to act in other situations, it may be thought 
that the Court feels that it has no power to act in cases not within 
its direct appellate jurisdiction. But this is not the case. The 
Court has pointed out that there is no jurisdictional obstacle to 
the issuance of a writ of mandamus to a district court, even in 
cases in which the normal review would be by the circuit court 
of appeals, with further review only by certiorari. Thus, in Los 
Angeles Brush Mfg. Corp. v. James ** the Court said, 


“. . . we think it clear that where the subject concerns the enforcement 
of the Equity Rules which by law it is the duty of this Court to formu- 
late and put in force, and in a case in which this Court has the ultimate 
discretion to review the case on its merits, it may use its power of man- 
damus and deal directly with the District Court in requiring it to con- 
form to them. . . . The question of thus using the writ of mandamus 
would be a matter of discretion in this Court, and it would decline to 
exercise its power where the issue might more properly come up by 
mandamus in an intermediate appellate court or in regular proceedings 
on review.” ** 


Any ideas of jurisdiction must, therefore, be at once put aside and 
the issuance of the writ be treated as a matter of discretion in 





83 272 U.S. 7or (1927). 34 Td. at 706. 
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each instance, regardless of whether it be directed to a district 
court, a circuit court of appeals, or a “ legislative court.” ** But 
the availability of other remedies is always an important factor 
to be considered by the Court in the exercise of its discretion. 

The next group of cases to be considered deals with mandamus 
to correct an allegedly erroneous removal of a cause to a federal 
court, or remanding of a cause to a state court. In general, this 
seems to be a peculiarly appropriate situation for the issuance of 
a writ of mandamus. In the case of a wrongful remand to a state 
court, there is no opportunity to correct the error until the ter- 
mination of the entire proceeding; and, where the sole ground of 
removal is diversity of citizenship, the litigant will never have 
another occasion to obtain a hearing in a federal court, unless 
mandamus is issued. Similarly, when the removal is erroneous, 
there is no other method of correcting the error without great 
delay and expense. Furthermore, the matter of removal is one 
of the focal points in the distribution of judicial power between 
federal and state tribunals. The controversies which arise in 
regard to the removal of causes involve far more than the inter- 
pretation of procedural statutes; upon the determination of such 
questions may hinge the ultimate right to adjust conflicts between 
the federal government and the several states. This becomes es- 
pecially noticeable in considering the removal of criminal prose- 
cutions; the facility with which federal agents charged with vio- 
lation of state laws can obtain trials in federal courts plays a 
large part in the ability or inability of the federal government to 
enforce laws which may be unpopular in certain regions. 

In view of the inadequacy of ordinary remedies and the far- 
reaching implications of the questions presented, it might be sup- 
posed that the Supreme Court would act rather liberally in con- 
sidering petitions for writs of mandamus to correct erroneous 
removals or remands. At least in civil cases, however, this has not 
been the case in the period under consideration. All of the peti- 
tions of this type have been denied without opinion. In dealing 
with removal of criminal prosecutions the Court has been readier 





85 The phrase “ legislative court ” is here employed to indicate courts not estab- 
lished under the authority of Article III of the Constitution. See Ex parte Bakelite 
Corp., 279 U. S. 438 (1929); Katz, Federal Legislative Courts (1930) 43 Harv. L. 
REv. 894. 
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to grant relief; but even here, as we shall see, the decisions are by 
no means entirely clear. 

We consider first the petitions for mandamus involving the re- 
moval of civil causes, all of which were denied. In some cases, 
of course, the explanation for the Court’s decision can readily be 
found in the fact that the action below was correct.** In others, 
it is more difficult to explain the Court’s unwillingness to act. In 
Ex parte Harper,*’ for example, the petition for mandamus ap- 
peared to have considerable merit. A receivership proceeding 
had been commenced in a state court; the plaintiffs and the in- 
solvent corporation were all citizens of the same state. The trus- 
tee named in the bonds was, however, a foreign corporation. It 
had not been made a party to the suit, but it obtained leave to 
present to the state court a petition for removal, which was de- 
nied. It then lodged a transcript of the record with the federal 
district court. That court assumed jurisdiction and overruled a 
motion by the plaintiffs to remand. The plaintiffs then sought 
mandamus to compel the district court to remand, claiming that 
the trustee was not a party defendant within the meaning of the 
removal statute,** and pointing out that if the federal court were 


permitted to take jurisdiction of the entire receivership there 
would be no appeal available until the final winding up of the in- 
solvent corporation, by which time any appeal would be fruitless. 
Thus, mandamus was the only adequate remedy. However, the 
Supreme Court’s refusal to act may be due to a belief that the 
writ should have been sought from the circuit court of appeals. 





86 This appears to be the case in Ex parte in the Matter of Louisiana Western 
R. R., 273 U. S. 669 (1927); Ex parte in the Matter of Morgan’s Louisiana and 
Texas R. R. & S. S., 273 U.S. 669 (1927); Ex parte in the Matter of Franklin & 
Abbeville Ry., 273 U. S. 670 (1927); Ex parte in the Matter of Lake Charles & 
Northern R. R., 273 U. S. 670 (1927). These were simultaneous proceedings 
brought by the State of Louisiana against four domestic transportation companies 
to enjoin a proposed lease of their properties to a foreign corporation with the 
consent of the Interstate Commerce Commission, on the ground that a state statute 
would be violated. The companies removed to the federal district court; the state’s 
motion to remand was overruled, on the ground that there was a substantial federal 
question in that the validity of an order of the Interstate Commerce Commission 
was involved. This seems entirely correct. See Ames v. Kansas, 111 U. S. 449 
(1884). But cf. Tennessee v. Union & Planters’ Bank, 152 U.S. 454 (1894). The 
state’s motions for leave to file petitions for mandamus were accordingly denied 
without opinion. 

37 282 U.S. 810 (1931). 38 38 Stat. 278 (1914), 28 U.S. C. § 71 (1926). 
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Yet even this ground cannot account for the denial of the mo- 
tion in Ex parte Johnson Oil Ref. Co.*° The company was a for- 
eign corporation doing business in Oklahoma. A county treasurer 
held the company liable to pay certain taxes; the company ap- 
pealed from his decision to the county court, denying liability, 
though not on any federal constitutional ground. It then removed 
to the federal court on the ground of diversity. Upon the denial 
by the district court of the state’s motion to remand, an applica- 
tion was filed in the circuit court of appeals for a writ of man- 
damus directing the district judge to remand. This writ was 
granted. The decision of the circuit court of appeals was ren- 
dered per curiam,** but on the authority of a former holding ** to 
the effect that in a proceeding such as this, the real party in inter- 
est was not the state officer, but the state itself, so that the suit 
could not be maintained in the federal courts by reason of the 
Eleventh Amendment. The soundness of this holding was at least 
debatable, and the question raised seemed sufficiently important 
to merit Supreme Court attention. But the company found itself 
in a peculiar position. The parties to the mandamus proceeding 
in the circuit court of appeals had been the state as petitioner, 
and the district judge as respondent. The judge was the defeated 
party; he, and he alone, was in a position to seek certiorari from 
the Supreme Court. The company requested him to petition for 
a review, but he declined to do so, and announced his intention to 
remand in compliance with the circuit court of appeals’ writ. 
The company was thus without remedy, save by applying to the 
Supreme Court for a writ of mandamus directed to the circuit 
court of appeals, to compel that court to vacate its own writ or- 
dering the district court to remand. In spite of the apparent 
merit in the company’s contention, and the total absence of other 
remedies, the Supreme Court denied the motion without opinion. 

If this decision occasions some question, those dealing with re- 
moval of criminal causes will lead to far greater uncertainty. The 
three cases of Maryland v. Soper ** were decided in 1926. The 





89 282 U. S. 806 (1930). 

40 Ex parte Oklahoma, 45 F.(2d) 1org (C. C. A. roth, 1930). 

41 Ex parte Oklahoma, 37 F.(2d) 862 (C. C. A. roth, 1930). 

42 270 U. S. 9, 36, 44 (opinions by Mr. Chief Justice Taft); see note 11, 


supra. 
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Court delivered extensive opinions. In the first case, five men, 
four federal prohibition agents and their chauffeur, were indicted 
in a Maryland state court for murder. They filed petitions for 
removal under section 33 of the Judicial Code,** alleging facts 
tending to show, but not directly stating, that the death had re- 
sulted from acts done in pursuance of their official duties. The 
district court having denied a motion to remand, the state brought 
mandamus. The Supreme Court held that mandamus should 
issue, emphasizing the reluctance with which federal courts should 
deprive states of jurisdiction to prosecute for crimes against their 
laws. Since the petition for removal had not stated expressly 
that the defendants’ entire relation to the crime was confined to 
their official acts, the removal was improper, and the writ should 
issue. The second of the three cases was similar, except that the 
indictment was for conspiracy to obstruct justice by giving false 
testimony before the coroner; and the Court here held, in addi- 
tion, that the act of giving testimony was not within the defend- 
ants’ official duties, so that they were not entitled to remove, and 
the writ should issue. The third case was similar to the second, 
the indictment being for perjury. 

Thus, it seemed clearly settled by Maryland v. Soper that re- 
moval of criminal causes was not justified unless the defendant 
could show that all of his acts in connection with the alleged 
crime had been in pursuance of duty as a federal officer; that in- 
terference with state administration of criminal justice under 
section 33 was to be restricted as closely as possible; and that the 
state might obtain a writ of mandamus from the Supreme Court 
to compel a district judge to remand such a case improperly re- 
moved. And then came Ex parte Rhode Island.** One Richard- 
son had been indicted in Rhode Island, together with nine other 
defendants, for conspiracy to steal. Richardson removed the case 
to the federal district court under section 33, alleging that at the 
time of the offense he had been a federal prohibition agent. 
Judge Letts denied the state’s motion to remand. The state then 
moved for leave to file a petition for mandamus in the Supreme 
Court, alleging in its petition that the alleged crime of conspiring 
to steal was not an act done under color of office, and that it 





43 39 Stat. 532 (1916), 28 U.S. C. § 76 (1926). 
44 280 U. S. 530 (1930). 
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would cause undue inconvenience to try a single conspiracy indict- 
ment against nine defendants in the state court and one in the 
federal court. The case seemed to be clearly and completely 
: within the rule of Maryland v. Soper, and appeared to be a mat- 
{ ter certain to get Supreme Court attention, if not relief. The 
motion for leave was submitted to the Court on January 6, 1930; 
two days later it was denied without opinion. 

This decision seemed difficult to understand, coming after the 
Court’s express pronouncements in Maryland v. Soper. It seemed 
to indicate either that the Court was prepared to recede from its 
earlier position, or else that some general feeling of hostility to- 
ward petitions for mandamus had prevailed, and that the Court 
was no longer prepared to employ this method of restricting the 
removal of criminal prosecutions. Yet neither of these conclu- 
sions would have been justified, as later developments have shown. 
The precise question arose again in Colorado v. Symes,*° decided 
at the last term. Here, too, a prohibition agent was arrested for 
murder and petitioned for removal to the federal court. His 
petition for removal was clearly more explicit than that in Mary- 
land v. Soper. The district judge deemed it sufficient and over- 
ruled a motion by the state to remand. The state promptly sought 
mandamus. The entire controversy hinged on whether the allega- 
tions of the petition for removal were sufficiently full and specific 
to come within the rules laid down by Mr. Chief Justice Taft in 
. Maryland v. Soper. The Court, writing an opinion, decided that 
: they were not, and ordered the district judge to remand. It was 
| thus made abundantly clear that the doctrine of Maryland v. 

Soper would be followed, or even extended.*® The Supreme Court 
is still prepared to restrict the application. of section 33 and to 
protect the states in their attempts to enforce their own laws 
against offending federal agents. It still regards the writ of man- 
damus as the appropriate remedy in such a case. How, then, are 
we to account for the summary denial of the petition for manda- 










































45 286 U.S. 510 (1932) (opinion by Mr. Justice Butler). 
#6 Colorado v. Symes appears to go further than Maryland v. Soper in re- 

stricting the right of federal agents to claim immunity from prosecutions in state 
j courts. It is significant that Mr. Justice Stone, who had apparently concurred in 
t Maryland v. Soper, joined with Mr. Justice Cardozo in dissenting from the decision 
in Colorado v. Symes. 
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mus in Ex parte Rhode Island? Was the case actually different 
from Maryland v. Soper? Was the removal so clearly justified 
as to make it unnecessary to hear the case? Has the Court made 
it a practice to deny all petitions for mandamus except in the most 
extraordinary and pressing circumstances? Such questions as 
these are difficult to answer. One conjecture is as good as an- 
other until future developments supply additional clues. 


IV 


The next group of cases deals with mandamus to compel a lower 
court to assume jurisdiction, or to vacate proceedings without 
jurisdiction. We shall deal first with the former situation — in 
which the writ is sought after a lower court has refused to act on 
the ground that it has no jurisdiction. 

Considered abstractly, without reference to the nature of the 
individual cases which have arisen, this would appear to be a 
situation particularly favorable to the granting of the writ of 
mandamus. The arbitrary or erroneous refusal of a court to act 
is one of the traditional grounds for seeking mandamus. Fre- 
quently, in such a case, the proceedings have not reached the stage 
at which an appealable order has been made, so the ordinary 
methods of review are not available. When, in addition, the re- 
fusal to act is based on a denial of jurisdiction below, the issue 
presented by an application for mandamus is likely to be one 
meriting Supreme Court attention, for the determination of the 
extent of the jurisdiction of lower federal courts has a direct effect 
upon the volume and nature of litigation in the Supreme Court 
itself.*7 At first glance, therefore, it might appear strange that 
during the past seven terms all of the petitions of this type pre- 
sented to the Court have been denied without opinion. An ex- 
amination of the individual cases, however, reveals that in each 
instance there was a plain reason for the denial of relief. 

Two of the petitions were plainly without merit; they were at- 
tempts to compel district courts to assume jurisdiction of cases 
in which no federal jurisdiction existed, there being neither di- 
versity of citizenship nor any federal question.** In two other 





47 See FRANKFURTER AND LANDIS, Op. cit. supra note 9, at 3. 
48 Lapique v. District Court, 271 U. S. 649 (1926), was an attempt to have the 
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cases, the denial of the petitions may be rested upon the elemen- 
tary principle that mandamus will not lie to control an inferior 
court in the exercise of its judicial discretion.* 

The only case of this type that presented an issue of any im- 
portance was Ex parte Steidle,*’ which involved an interesting 
question of venue. Steidle was the administrator of an employee 
of the Reading Company who had been killed by a brake alleged 
to be defective. The plaintiff and his intestate were both citizens 
of Pennsylvania; the Reading Company was a Pennsylvania cor- 
poration. The action, however, was brought in the District Court 
for New Jersey; and the plaintiff in his declaration stated that 
he relied on both the Federal Employers’ Liability Act ** and the 
Federal Safety Appliance Act.’ At the trial, the plaintiff was un- 
able to show that the decedent had been engaged in interstate 
commerce, thus precluding recovery under the Employers’ Liabil- 
ity Act, but he continued to rely on the Safety Appliance Act. 
The defendant’s motion to dismiss for want of jurisdiction was 
granted, and affirmed by the circuit court of appeals.** The af- 





federal court re-administer an estate which had been fully administered by the 
state courts nearly forty years before. Ex parte Bradford, 280 U. S. 530 (1930), 
was an ordinary civil action for libel. Neither plaintiff alleged diversity of citizen- 
ship. Both suits were promptly dismissed upon motions by the respective defend- 
ants. Petitions for mandamus to compel the district courts to proceed were of 
course denied by the Supreme Court. 

49 The cases are Ex parte Lopez, 281 U. S. 690 (1930), and Ex parte Jameson, 
273 U.S. 650 (1927). In the former, the petitioner had brought a mandamus pro- 
ceeding in the Philippine Supreme Court, to compel the Attorney-General of the 
Philippines to proceed against an illegally organized building and loan associatior 
The Philippine court, in its discretion, declined to issue a writ of mandamus. Lopez 
then sought mandamus to compel the Philippine Court to grant mandamus. Since 
the ruling below was an exercise of discretion, the writ of mandamus was not the 
appropriate remedy. A similar situation existed in the Jameson case. There a 
receivership suit was in progress in a district court. The petitioners were a pro- 
tective committee representing a minority of the bondholders of the insolvent cor- 
poration. They attempted to intervene in the suit. The district court refused to 
allow the intervention. The petitioners then sought mandamus from the circuit 
court of appeals, but this was denied. The petition in the Supreme Court was then 
filed, in an attempt to compel the district court to permit the petitioners to inter- 
vene, or to require the circuit court of appeals to grant a writ of mandamus. Since 
both rulings below were discretionary matters, the Supreme Court’s refusal to 
grant mandamus seems unexceptionable. 

50 277 U.S. 577 (1928). 51 35 Strat. 65 (1908), 45 U.S. C. § 51 (1926). 

52 24 Stat. 531 (1893), 45 U.S. C. §1 (1926). 

53 Steidle v. Reading Co., 24 F.(2d) 299 (C. C. A. 3d, 1928). 





MANDAMUS IN THE SUPREME COURT 109 


firmance was based on the ground that the venue of the action was 
improper; the suit should have been commenced in the district 
whereof the defendant was an inhabitant,* which was Pennsyl- 
vania, rather than New Jersey. The improper venue had not 
been waived by the defendant’s general appearance, for until the 
trial the defendant had believed that the suit was based, in part 
at least, upon the Employers’ Liability Act, which allows a suit 
in any district “in which the defendant shall be doing busi- 
ness at the time of commencing such action.” Since the de- 
fendant had not been aware of the improper venue until the plain- 
tiff failed to prove interstate commerce, it had objected at the 
first opportunity.°° Although the question is not entirely free 
from doubt, the decision of the circuit court of appeals seems cor- 
rect; but even if it were erroneous, the plaintiff could have ap- 
plied for certiorari in the Supreme Court. Instead of pursuing 
the ordinary method of review, however, the plaintiff petitioned 
for mandamus to compel the district court to assume jurisdiction. 
The availability of certiorari is alone sufficient to explain the Su- 
preme Court’s summary denial of the petition. 

We now turn to the converse situation, in which the court be- 
low, instead of declining to take jurisdiction, is alleged to have 
acted without jurisdiction. In considering these cases, certain 
additional factors must be taken into consideration. It is fre- 
quently a highly relevant matter, for example, at just what stage 
in the proceedings mandamus is sought. If a litigant waits until 
the termination of a suit, and then upon the rendering of an ad- 
verse decision sets up the claim of lack of jurisdiction, there is 
normally no reason why the question cannot be raised by ordi- 





54 43 Stat. 1264 (1925), 28 U.S. C. § 112 (1926). 

55 35 Stat. 66 (1908), 45 U.S. C. § 56 (1926). 

56 In the district court, the motion to dismiss had been granted on a totally 
different ground. The district judge’s ruling was based on the view that since 
there was no diversity and no interstate commerce, there was no federal jurisdic- 
tion. This decision, however, seems erroneous. The Supreme Court has clearly 
held that under the Safety Appliance Act it need not be shown that the injured 
party was engaged in interstate commerce. It is sufficient, in order to maintain an 
action in the federal courts, to show a violation of the Act by an interstate carrier. 
Texas & Pac. Ry. v. Rigsby, 241 U. S. 33 (1916). However, the fact that the 
district judge gave an insufficient reason for his action is immaterial, since the 
ruling itself was correct under the reasoning given later by the circuit court of 
appeals. 
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nary methods of review without resort to the extraordinary rem- 
edy of mandamus. Under such circumstances, the denial of an 
application for mandamus is almost inevitable.” Again, there 
are cases in which an appeal or a writ of certiorari is not avail- 
able, and a court has acted without jurisdiction, but the lower 
court’s action has done the petitioner no substantial harm. Here, 
too, the Supreme Court can hardly be expected to intervene; 
this was the situation in two cases.°* These considerations, how- 


ever, do not suffice to explain all of the Court’s rulings on petitions 
of this kind. There have been a number of cases in which a 
court below was acting without jurisdiction, and mandamus was 
sought at the outset of the proceedings. In such a case, ordinary 
review by appeal or certiorari after awaiting the close of a long 





57 In Ex parte Modern Workmen of the World, 275 U. S. 487 (1927), the 
petition for mandamus was presented at the close of a long series of proceedings in 
the courts of the District of Columbia, on the ground that the courts of the District 
had never acquired personal jurisdiction over the petitioner. In Ex parte Doble 
Laboratories, 282 U. S. 803 (1930), the petitioner had brought a suit in a district 
court for infringement of a patent and had recovered a judgment, but had been 
unsuccessful on appeal to the circuit court of appeals. It then sought mandamus, 
claiming that the appeal had been taken too late, so that the circuit court of appeals 
had no jurisdiction. In each case there was no obstacle to an application for 
certiorari; in fact, both petitioners also sought certiorari, which was also denied. 
Modern Workmen of the World v. Hartmann, 275 U.S. 547 (1927) ; Doble Lab- 
oratories v. Thomas Day Co., 282 U. S. 883 (1930). 

58 Ex parte Kosolapov, 284 U. S. 592 (1932); Ex parte City of Cape May, 
279 U. S. 818 (1929). In the Kosolapov case, an action had been removed to a 
federal district court, and a verdict for the plaintiff had been rendered. At that 
point it first became apparent that no federal jurisdiction had existed. The district 
court promptly set aside the verdict and remanded the cause to the state court. 
The plaintiff, relying on 28 U. S. C. § 80, which provides that in such a case “ the 
said district court shall proceed no further,” claimed that the court had no jurisdic- 
tion to set aside the verdict before remanding. He therefore petitioned for man- 
damus to compel the district court to reinstate the verdict. The Supreme Court 
can hardly be expected to compel a lower court to leave on its records a verdict 
which is clearly without jurisdiction and void. 

The City of Cape May, by its petition, sought to compel the Court of Claims 
to vacate a judgment in its own favor. After recovering the judgment, the city 
became aware of the fact that a fund had previously been appropriated out of 
which the President was to pay its claim. The city apparently feared that the 
presence of the outstanding judgment would hamper its efforts to collect. It 
therefore advanced the claim that, since a fund had been appropriated, the Court 
of Claims had been without jurisdiction. It is doubtful whether certiorari would 
lie at the instance of the successful party below, but in any event the Court ap- 
parently would not feel inclined to aid a party to vacate a judgment in its own 
favor. 
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and expensive litigation does not seem to furnish an adequate 
remedy. Furthermore, as we have seen, jurisdictional issues are 
frequently questions of far-reaching general importance that can 
only be authoritatively determined by the Supreme Court. Such 
cases as those about to be discussed, therefore, seem to be ex- 
traordinarily suitable for the granting of relief. The fact that 
these petitions, too, have been consistently and summarily denied 
is thus highly illuminating. The analysis of the facts on which 
these particular rulings were made can furnish more light than 
anything else as to the present Court’s attitude toward petitions 
for mandamus. 

In Ex parte City of New York” there was in progress in the 
District Court for the Southern District of New York a receiver- 
ship suit against a New York street railroad company, the juris- 
diction being based on diversity. The insolvent railroad was a 
New York corporation. A contract had formerly been executed 
between the street railroad and the City of New York, by which 
the city had undertaken to construct certain railroad lines and 
perform various other acts. The receiver of the railroad, who 
was a citizen of another state, sued the city in the district court, 
praying for specific performance of the contract. The city first 
claimed that the contract was not specifically enforceable, and 
sought to have the suit transferred to the law side; but the court 
ruled that in any event the suit could proceed in equity as being 
ancillary to the receivership proceedings, and referred the cause 
to a master. Meanwhile, the foreclosure sale took place, and the 
property of the company was sold to a New York corporation, 
which was permitted to intervene in the contract suit as a party 
plaintiff. The receivership then came to an end. The city there- 
upon claimed that there was now neither equity nor federal juris- 
diction; the suit could not be ancillary to the receivership pro- 
ceedings, which were at an end, nor could it be sustained as an 
original proceeding since the plaintiff was now the new New York 
corporation, rather than the foreign receiver. The city accord- 
ingly moved for a dismissal of the suit; the motion was denied. 
The city then attempted to appeal to the circuit court of appeals, 
but its appeal was dismissed for want of an appealable order. 
Hence, the city petitioned the Supreme Court for a writ of man- 





59 273 U.S. 650 (1927). 
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damus and/or prohibition, to prevent the district court from pro- 
ceeding further in the cause, or, alternatively, to compel that 
court to determine first whether the suit was maintainable in 
equity, and if not, to remit it to the law side. The question on 
the merits, involving the extent to which a receivership proceed- 
ing confers ancillary jurisdiction over suits brought on behalf of 
the insolvent corporation, seems to be one of considerable general 
importance. There was no other way of raising the question at 
this stage. A writ of certiorari to the circuit court of appeals 
would merely have tested the correctness of the holding that the 
denial of a motion to dismiss is not an appealable order. It may 
well be questioned whether the city’s petition was not entitled at 
least to more consideration than it received. 

Ex parte City of Monterey® turned upon the extent of the 
admiralty jurisdiction of the federal courts. The City of Mon- 
terey was the owner of a municipal wharf. A vessel had tied 
up to the wharf for the purpose of loading a cargo of sardines, 
which were then piled on the wharf. Before the goods were 
loaded, the vessel surged against the wharf, which, being defec- 
tively constructed, collapsed, and the sardines fell into the bay 
and were lost. Four insurance companies, having paid the cargo 
owners, filed libels in personam against the city in the district 
court. The city, claiming that the tort had taken place on a land 
structure and not within the maritime jurisdiction of the district 
court, moved to dismiss; the motion was denied. This ruling ap- 
peared to be erroneous; under a former Supreme Court decision, 
an impact on land resulting in goods falling into navigable waters 
and being thereby injured is not a maritime tort, and is within 
the exclusive jurisdiction of the state courts.** Nevertheless, the 
city’s motion in the Supreme Court for leave to file a petition for 
mandamus and/or prohibition to prevent the district court from 
proceeding without jurisdiction was “ denied by the Court in the 
exercise of its discretion, without prejudice to the petitioner’s other 
remedies.” This entry may indicate that the Court recognized 
the possible merit in the petitioner’s position, but did not consider 
the case one of sufficient importance to justify Supreme Court 
action. 





60 269 U.S. 527 (1925). 
61 Johnson v. Chicago & Pac. El. Co., 119 U. S. 388 (1886). 
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Ex parte Eastern Transportation Co. also grew out of an 
admiralty litigation, and raised two interesting and previously 
unsettled questions under the Limitation of Liability Act.* The 
Snug Harbor, a vessel belonging to the United States Shipping 
Board, sank in a navigable channel off Long Island. The United 
States, as owner, was under a duty to discover and mark the 
location of the wreck within a reasonable time, but failed to do so. 
As a result, two barges belonging to the Eastern Transportation 
Company came into collision with the wreck, and were sunk. The 
company and the cargo owners brought suit against the United 
States in the District Court for the Eastern District of Virginia. 
That court originally held that the United States was not liable, 
but this decision was reversed by the Supreme Court on appeal, 
the appeal being taken before the effective date of the Judiciary 
Act of 1925. Pursuant to the Supreme Court’s mandate, the 
Virginia district court rendered a decree in the company’s favor,” 
and the decree was affirmed on appeal by the circuit court of ap- 
peals.* The claim was, however, not paid by the Government; 
and the company then commenced mandamus proceedings in the 
Supreme Court of the District of Columbia to compel the proper 
accounting officials to make payment. At this point, almost ten 
years after the original proceedings had been commenced, the 
United States brought a fresh proceeding in the District Court for 
the Eastern District of New York, to limit liability under the Act. 
To this procedure the company raised two objections — first, that 
the Limitation of Liability Act applied only to vessels, and that 
the Snug Harbor, having been a worthless wreck at the time of the 
injury, was not a vessel within the meaning of the Act; second, 
that the New York district court was without jurisdiction to en- 
tertain limitation of liability proceedings, which should have been 
brought in the Virginia district court, in which the original suit 
against the United States had been commenced. Both of these 
contentions seemed to have considerable merit, in particular the 
second argument dealing with venue. Admiralty Rule 54° pro- 





62 283 U.S. 790 (1931). 

83 g Stat. 635 (1851), 46 U.S. C. § 183 (1926). 

64 Eastern Transp. Co. v. United States, 272 U. S. 675 (1927). 

65 Eastern Transp. Co. v. United States, 29 F.(2d) 588 (E. D. Va. 1928). 
66 United States v. Eastern Transp. Co., 40 F.(2d) 27 (C. C. A. 4th, 1930). 
87 254 U.S. 706 (1920). 
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vides that when the owner of a vessel has been sued, limitation of 
liability proceedings shall be brought “in the district court for 
any district in which the said owner or owners may be sued in 
that behalf,” subject only to the proviso that where suit has been 
commenced “in a district other than that in which the said ship 
or vessel may be, the said proceedings may be had in the district 
court of the district in which the said ship or vessel may be, and 
where it may be subject to the control of such court for the pur- 
poses of the case as hereinbefore provided.” Under this rule, the 
limitation proceeding would have to be brought in Virginia, unless 
the Snug Harbor, then a sunken wreck, is regarded as being in 
New York and subject to the control of the New York court. It 
seems at least arguable that this New York proceeding was totally 
unauthorized. Neither this question of venue under Rule 54, nor 
the question of construction of the Act itself as applying to wrecks, 
had ever been adjudicated by the Supreme Court. And if the 
New York proceedings were permitted to continue, the company 
would necessarily be subjected to another long delay after the 
merits of the case had already been litigated through four courts. 
The case appeared to be a singularly appropriate one for man- 
damus; but the company’s motion in the Supreme Court met with 
the usual denial. 

Each of the three petitions last discussed presented a strong 
case for relief. But perhaps no other application made in the 
entire period here considered seemed as deserving of attention 
as that in Ex parte Pocono Pines Assembly Hotels Co.°* decided 
at the 1931 term. The company had recovered a final judgment 
against the United States in the Court of Claims, but Congress 
declined to make an appropriation, and enacted the following 
statute: 


“The case of Pocono Pines Assembly Hotels Company against 
United States of America, Number J—543 be, and hereby is, remanded 
to the United States Court of Claims with complete authority, the 
statute of limitations or rule of procedure to the contrary notwithstand- 
ing, to hear testimony as to the actual facts involved in the litigation 
and with instructions to report its findings of fact to Congress at the 
earliest practicable moment.” °° 





68 285 U.S. 526 (1932). 89 46 Stat. 1622 (1931). 
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This was, to say the least, an unusual procedure — for Congress 
to “remand” a “case” to a United States court for further de- 
terminations of fact. Nevertheless, the Court of Claims complied 
with the legislative demand, and referred the matter to a com- 
missioner to hear testimony and report his findings. The com- 
pany then presented a motion to the Court of Claims, praying 
that the order of reference to a commissioner be vacated. The 
company claimed, with considerable reason, that this entire sub- 
sequent proceeding was totally improper. The court had pre- 
viously rendered a final and binding judgment. The company 
therefore contended that the case was settled, and that it had 
become the plain duty of Congress to make an appropriation. 
Furthermore, the statute purporting to remand the case to the 
court was unconstitutional, first, in that it deprived the company 
of a vested property right, a judgment, without due process of 
law, and, second, in that it constituted an improper attempt by 
the legislature to exert judicial power, and to exercise what 
amounted to appellate jurisdiction over the Court of Claims. In 
passing upon this motion, the Court of Claims divided three to 
two. All the judges agreed that the former judgment was binding 
and final, and that if Congress were attempting to challenge its 
validity or its finality, such action would be unconstitutional. 
The majority of the court held, however, that the statute did not 
have this effect. They decided that the new investigation would 
not affect the former judgment in any way, and that Congress 
was merely asking the Court of Claims to aid it in its purely 
legislative function of making appropriations. This the Court 
of Claims, being a “ legislative court,” *° might properly do. The 
two dissenting judges argued, with much force, that this was not 
the correct interpretation of the statute. The statute did not pur- 
port to refer the matter to the court for advice; it “ remanded ” 
the “ case,” citing it by name and docket number. This was not 
the language of a legislative request for assistance; it was the 
terminology of judicial instruction to a lower court. The act 
by its plain terms, the dissenters believed, constituted an un- 
warranted encroachment by the legislature on the powers of the 
judiciary. 

It was at this point, after the Court of Claims had ruled by a 





70 See Ex parte Bakelite Corp., 279 U. S. 438 (1929). 
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bare majority that the hearing of testimony might proceed, that 
the company applied for a writ of mandamus and/or prohibition, 
to prevent further action. The company pointed out, in the first 
place, that it had no other available remedy. If the Court of 
Claims proceeded, it would be acting in a non-judicial capacity, 
and its proceedings would not be subject to judicial review by 
the Supreme Court. Secondly, the petitioner showed that it would 
be substantially injured if the lower court were not restrained, for 
it would be compelled either to produce evidence, or to bear the 
risk of adverse findings which would, in the minds of legislators at 
least, weaken the authority of the judgment it had recovered. 
And thirdly, the issues raised by the petition were important in 
the extreme. Not only the constitutionality of an act of Con- 
gress, but also the relation between the legislative and judicial 
branches of the government, was involved. 

Before the Supreme Court made any ruling, a memorandum 
was submitted to it on behalf of the Court of Claims as respond- 
ents. The judges stated therein that they believed their action 
to have been correct, but, recognizing the importance of the ques- 
tions presented and the desirability of having the Supreme Court 
make an authoritative ruling, they did not oppose the issuance 
of a rule to show cause." Thus, both parties wished the Court 
to act, in view of the magnitude of the issues. Yet the petition 
was promptly denied without opinion. 

None of the reasons usually urged in opposition to applications 
for mandamus can be advanced to explain this decision. It can 
hardly be contended here that the petitioner had an adequate 
remedy elsewhere, or that the issues involved were trivial. On 
the contrary, the questions were so important that, had the same 
problems arisen differently, in a petition for certiorari, it seems 





71 This memorandum, submitted, it is to be noted, not by the party seeking 
mandamus, but by the respondents, contained the following language: ‘“ The con- 
struction of the Act of March 4, 1931, supra, is not entirely free from doubt. See 
the dissenting opinion of two judges of the court of claims. The effect of judgments 
rendered by the court of claims and the authority of Congress to question their 
finality has been discussed recently in both Houses of Congress. ... This is an 
important question of federal law which has not been, but should be, settled by 
this Court. The determination of this question is important, not only to Congress, 
but to the court of claims, the members of its Bar, the United States, and other 
litigants in that court.” 
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most probable that the Court would have taken the case. The 
refusal to act here indicates rather forcefully that the Court’s 
hostility toward applications for mandamus is not imaginary, and 
that the large proportion of denials of petitions in the period 
under consideration is not fortuitous.’ The criteria which de- 
termine the voluntary assumption of jurisdiction are apparently 
far stricter in mandamus cases than in petitions for certiorari. 
Before attempting to state what these criteria seem to be, however, 
we must examine the remaining cases. 


V 


We now turn from a consideration of cases involving the 
jurisdiction of lower federal courts to cases in which the court 
below either failed to take further proceedings in a cause alleged 
to be still pending or else proceeded farther in a cause alleged to 
be terminated. In these cases it was not claimed that the lower 
court had exceeded its jurisdiction, but merely that its action or 
refusal to act was erroneous. In general, it may safely be as- 
serted that cases of this type rarely raise questions worthy of 


Supreme Court attention. When a lower court, instead of deny- 
ing jurisdiction, merely fails to act, the error may be just as fatal 
to the litigant; but it is far less likely to raise any question of 
general importance. In several of the cases of this type, not 
only were the issues trivial in the extreme,” but in addition there 





72 There is one possible ground for the Court’s refusal to act, other than those 
already considered. It might be argued that the Supreme Court had no jurisdiction, 
on the following reasoning: The Court of Claims was acting in a non-judicial 
capacity; the proceeding in that court did not constitute a “ case or controversy ”; 
therefore the Supreme Court had no appellate jurisdiction. Cf. Muskrat v. United 
States, 219 U. S. 346 (1911). Having no appellate jurisdiction, the Court would 
have no power to issue mandamus, under the doctrine of Marbury v. Madison, 
1 Cranch 137 (U. S. 1803). It is to be noted, however, that to assume that the 
Court of Claims is acting in a matter other than a “case or controversy” is to 
decide the very point at issue— whether the statute imposed proper legislative or 
improper judicial duties on the lower court. The Court could not deny its own 
jurisdiction without at the same time inferentially deciding the case on the merits 
and holding the act constitutional. And it seems highly improbable that the Court 
would base its refusal to act on this ground, involving numerous important and 
complicated jurisdictional points, without delivering an explanatory opinion. 

73 In Shevenell v. Morton, 278 U.S. 565 (1928), the correctness of the lower 
court’s action turned upon whether a clerical error had been committed by the 
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was no obstacle to seeking relief in a circuit court of appeals. 
Even where there was no intermediate appellate tribunal having 
power to act, the Supreme Court has naturally refused to consider 
petitions raising no questions of importance.”* And here, as in 
other situations, the Court has denied applications for mandamus 
where certiorari was available.” 

A little information can be gleaned from the reports of cases 
presenting the converse situation, wherein the court below, in- 
stead of refusing to act in a pending matter, has proceeded in a 
cause alleged to be terminated. The two cases of this type are 
Ex parte Maison Dorin Societe Anonyme** and Ex parte Apex 
Elec. Mfg.Co."" Both were suits in equity; in each instance the 
cause was marked off the calendar by consent of counsel on both 
sides, and over a year later the district court proposed to reinstate 
the case and proceed with it, in violation of Equity Rule 57.” 
Each petitioner sought mandamus to vacate such proceedings. 
Both petitions were denied without opinion; but one of them, the 
Apex Electric case, was denied without prejudice to an application 
for writ of mandamus to the circuit court of appeals. This entry, 
brief and bare as it is, furnishes a hint concerning the fundamental 





clerk of a district court. Ex parte United States ex rel. Senitha, 280 U. S. 523 
(1929), involved nothing more momentous than whether a certain paper had or 
had not been wrongfully withheld from the files of the court below. And the sole 
question in Ex parte Smith, 281 U. S. 693 (1930), was whether certain conduct 
had been equivalent to a general appearance in the particular circumstances. 

74 Ex parte Leather, 273 U.S. 661 (1927). In that case the alleged error was 
committed by the Court of Claims. Thus only the Supreme Court had appellate 
jurisdiction. The issue in the case was fundamentally a mere matter of pleading. 

75 In Ex parte Malleable Iron Range Co., 273 U. S. 661 (1927), the petition for 
mandamus was presented at the close of proceedings in the Court of Claims, that 
court having refused to make findings as to certain matters of fact in the case. The 
petition was denied “ without prejudice to a resumption of the application in some 
other form.” The petitioner took the hint, and promptly applied for certiorari, 
which was granted. Malleable Iron Range Co. v. United States, 273 U. S. 688 
(1927). Subsequently the Court of Claims was ordered to make the additional 
findings. Malleable Iron Range Co. v. United States, 273 U. S. 674 (1927). The 
case on its merits presented important tax questions. Undoubtedly, the Supreme 
Court was aware of this fact, and was willing to decide the case, but of course 
refused to grant the extraordinary remedy when certiorari was available. 

76 273 U.S. 673 (1927). 

77 294 U.S. 725 (1927). 

78 The rule provides in part that “If not so reinstated within one year, the 
suit shall be dismissed without prejudice to a new one.” 226 U.S. 665 (1912). 
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attitude of the Court toward the cases in this group. Here 
the Court is not asked to adjust conflicts between codrdinate 
branches of government, to protect the tender sensibilities of 
sovereign states, or to determine the extent of federal judicial 
power; it is asked to make a ruling that will affect nobody but 
the parties to one particular case. The litigant may be en- 
titled to redress, and mandamus may be the appropriate method 
of proceeding; but the Supreme Court cannot pause from its im- 
portant functions in order to make a decision which will be so 
limited in its influence. In such a situation, the application is 
to be denied, without prejudice to whatever remedies may exist 
in other tribunals. It would be rash to assert dogmatically that 
this is the consideration which actually motivated the Court in 
denying relief in all of these cases. Yet it is a possible reason 
finding some support in the few words the Court has dropped 
in its per curiam dispositions, and it serves satisfactorily as an 
explanation for the Court’s action in cases of this type. 


VI 


If we refer for a moment to the table on page 95 above, we 
discover that in the next group of cases the alleged error below 
was “‘ failure to conform to former decisions or rules of the same 
or a higher court.”’ The individual cases about to be considered 
are in many respects widely divergent from one another. Yet they 
contain one common element which has led to their inclusion in 
the same classification — that in each instance the cause for com- 
plaint was primarily, not that the lower court’s action had been 
in itself erroneous, but that it effected a departure from an ad- 
judication, a rule, or a practice which the court ought to have 
followed. 

In four of the eight cases in this group, the applicant was seek- 
ing to require a circuit court of appeals to adhere to its own 
former rulings. In one case the court below had departed from 
its settled practice of not reversing decrees in admiralty on the 
facts unless the district court had been manifestly wrong; *° two 
other petitions were presented when a circuit court of appeals 
suddenly altered its requirements as to the form in which tran- 





79 Ex parte Delaware Bay & River Pilots Ass’n, 282 U. S. 810 (1931). 
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scripts on appeal had to be filed.® Still a fourth application for 
mandamus, Ex parte Atwood,** was an attempt to compel the 
First Circuit Court of Appeals to follow its own former decision 
in the same case. That petition arose at the close of a protracted 
and involved course of litigation in both state and federal courts 
over the construction of a will. The federal court first held a 
certain legacy invalid; ** the state court reached a contrary re- 
sult; *° and the circuit court of appeals then altered its decision 
and proposed to follow the ruling of the state court.**. Mandamus 
was sought to compel the federal court to follow its own decree, 
irrespective of action in state tribunals. 

The noteworthy fact about all four of these petitions is that 
in each case mandamus was sought after a final judgment or 
decree rendered by a circuit court of appeals. Thus, all of these 
petitioners applied for mandamus when certiorari was clearly 
available. In fact, three of them also petitioned for certiorari, 
and two of these petitions were granted.*° It is not remarkable, 
therefore, that mandamus was consistently denied; but it is sig- 
nificant that no fewer than half of the applicants for relief in 


cases of this type were under the impression that mandamus 
might be granted in such a situation. This is indicative of a 
rather widespread misapprehension in regard to the scope of the 
writ of mandamus in the Supreme Court. It demonstrates with 
some force the need of an explanatory opinion designed to en- 
lighten the bar and thus to relieve the Court of the unnecessary 





80 Ex parte Barber Asphalt Co., 274 U.S. 711 (1927) ; Ex parte Lakewood Eng. 
Co., 274 U. S. 711 (1927). Equity Rule 75b, 226 U. S. 671 (1912), provides that 
in transcripts on appeal the testimony must be “stated only in narrative form.” 
The Seventh Circuit Court of Appeals, however, had not formerly enforced this 
rule; it had accepted transcripts containing the testimony in full. In these two 
cases, that court suddenly departed from its former practice and proceeded to 
enforce the rule. It affirmed decrees below on the ground that the transcripts had 
been improperly prepared, without giving the respective appellants a sufficient 
opportunity to present new and proper ones. 

81 280 U. S. 523 (1929). 

82 Atwood v. Rhode Island Hospital Trust Co., 275 Fed. 513 (C. C. A. 1st, 
1921). 83 Merrill v. Atwood, 48 R. I. 72, 135 Atl. 402 (1926). 

84 Atwood v. Rhode Island Hospital Trust Co., 34 F.(2d) 18 (C. C. A. rst, 
1929). 

85 Certiorari granted, Barber Asphalt Co. v. Standard Asphalt & Rubber Co., 
274 U. S. 728 (1927) ; Lakewood Eng. Co. v. French & Co., 274 U. S. 729 (1927). 
Certiorari denied, Atwood v. Rhode Island Hospital Trust Co., 280 U. S. 600 (1929). 
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burden of entertaining petitions presented in good faith but fore- 
doomed to failure. Surely such applications as these would not 
be made in the face of an explicit and unequivocal declaration by 
the Court to the effect that mandamus would be denied where 
certiorari could have been sought. 

The four remaining cases to be considered presented a very 
different question: the writ was to compel a district court to obey 
the mandate of the Supreme Court itself. In this situation the 
Court is being asked to maintain its own authority, to enforce its 
own orders; and, as we might expect, it has shown itself to be 
not indifferent to petitions for relief of this nature. In three of 
these four cases it has expressed its reasons for denying the writ 
— twice in formal opinions, and once in a rather full per curiam 
memorandum. The fourth application was obviously without 
merit and was denied without comment.*° 

The opinion rendered in Los Angeles Brush Mfg. Corp. v. 
James *" contains an intimation of the Court’s reluctance to issue 
a writ until the lower court has been unmistakably shown to have 
acted wrongfully. In that case it appeared that, because of the 
congestion of their dockets, the district judges for the southern 
district of California had agreed to refer all patent litigation to 
a standing master. An aggrieved party to two patent suits which 
were thus referred to a master over his objection sought man- 
damus, claiming that the action of the judges amounted to a 
deliberate and wholesale violation of the Equity Rules, in par- 
ticular Rule 59,°* which provides that reference to a master shall 
be made “ only upon a showing that some exceptional condition 
warrants it.”” The Supreme Court pointed out the great impor- 
tance it places upon the observance of the Equity Rules, and 
stated that it considered mandamus an appropriate remedy in 
such a case as this. However, it took notice of the fact that in 


some districts there existed such congestion of the dockets as | 


to require emergency measures, and therefore contented itself 
with stating its views, while refusing to issue the writ. 





86 Ex parte Smith, 283 U.S. 794 (1931). The petitioner claimed, without much 
reason, that the district court was misconstruing the Supreme Court’s mandate in 
Smith v. Illinois Bell Tel. Co., 282 U. S. 133 (1930). 

87 272 U.S. 7or (1927) (opinion by Mr. Chief Justice Taft). 

88 226 U.S. 666 (1912). 
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Each of the other two cases in which the Court has expressed 
its views arose upon an alleged departure by a district court from 
the Supreme Court’s mandate, the case having been remanded 
for further proceedings. In one of them, the Court merely 
pointed out that the proceedings below had actually been in 
accordance with its mandate, and had been entirely correct; 
mandamus was denied on that ground.*” The other case, Ex parte 
Krentler-Arnold Hinge Last Co.,°° is more illuminating. A former 
Supreme Court decision * had affirmed in part and reversed in 
part a ruling by a circuit court of appeals. The case was sent 
back to the district court, which then proceeded in violation of 
that portion of the decree of the circuit court of appeals which 
had been affirmed by the Supreme Court. Upon application for 
mandamus to enforce its mandate, the Supreme Court said: 


“ The Circuit Court of Appeals has full authority, upon appropriate 
application to it, to secure enforcement of its decree to the extent that 
it was affirmed by this Court. In view of the existence of that remedy, 
the motion for leave to file petition for writ of mandamus in this Court 
is denied without prejudice.” 


This decision may be based on the view that here the funda- 
mental ground for complaint was violation of the decree of the 
circuit court of appeals, and therefore it was for that court to 
give redress; or it may rest on the broader principle that the 
Supreme Court will not normally act when there is an adequate 
remedy elsewhere. In any event, however, the fact that the Court 
is ready to explain its decisions in cases of this type indicates 
that it regards this as a suitable situation for mandamus. The 
unvarying series of denials in this particular group is due en- 
tirely to the lack of merit in the individual applications; each 
of the petitioners failed to show a clear violation of an order 
directly made by the Supreme Court. It seems reasonable to 
infer from the Court’s opinions that if a sufficiently strong case 
were presented, the writ would issue when necessary to secure 
compliance with rules or judgments of the Supreme Court. 





89 Ex parte Green, 286 U. S. 437 (1932) (opinion by Mr. Justice Sutherland). 
90 286 U.S. 533 (1932). 
91 Leman v. Krentler-Arnold Hinge Last Co., 284 U.S. 448 (1932). 
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VII 


We have now concluded our review of the petitions for man- 
damus presented to the Supreme Court between 1925 and 1932. 
In the light of these cases what can be said as to the Court’s 
present attitude toward such petitions? This much at least is 
clear. Applications for mandamus will be promptly and sum- 
marily denied wherever a review could be sought by the more 
normal methods. Likewise, the Court will not assume jurisdic- 
tion where the issues involved are trivial — particularly if relief 
could be given by an intermediate appellate tribunal. But this 
does not tell the whole story. Even where the questions pre- 
sented are of considerable moment and magnitude, even where 
no other remedy is available in any court, still the Supreme Court 
will normally neither give relief nor declare its views. 

This is not true in all situations. In cases involving the right 
to be heard by three judges, the Court almost always acts; where 
a criminal prosecution has been wrongfully removed, the Court 
sometimes acts; and if a lower court should clearly disobey its 
direct instructions, the Court would probably act. In all other 
circumstances, even in dealing with petitions which to an out- 
side observer would appear meritorious, the Court has maintained 
a discreet silence. 

We are therefore forced to the conclusion that certain consid- 
erations, as yet undisclosed, lead the Court to look with disfavor 
upon applications for mandamus. It is apparent that the Court 
is exercising its discretion far more strictly in passing upon re- 
quests for mandamus than upon petitions for certiorari. But 
the guiding criteria in the case of mandamus have never been 
formulated or published. In the resulting doubt and confusion, 
petitions continue to be presented and denied in considerable 
numbers, whereas many fruitless applications would never have 
been made had the Court’s attitude been better understood. This 
situation appears to call urgently for an explanation of the Court’s 
position. 

It is true, of course, that a number of the petitions considered 
were clearly without merit; in such a case a per curiam disposi- 
tion is often indicated. It is conceivable that the Court’s desire 
to preserve its time from the inroads caused by frivolous and 
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groundless petitions has been the main reason for the many de- 
nials without opinion. But this condition, if prolonged, becomes 
a vicious circle; groundless petitions are presented; the Court 
denies them without opinion; the bar is not aware of the existence 
of the cases or of the reasons for their disposition; and more 
groundless petitions are presented. An attempt by the Court to 
give an all-inclusive and rigid delimitation of the scope of the 
writ would, of course, be impossible, as well as undesirable. Dis- 
cretion and human judgment cannot be confined within iron-clad 
rules. But a clear statement of the factors regarded as fatal to 
the granting of mandamus, together with a formulation of the 
guiding considerations as in the case of certiorari, would be a 
material aid to the bar and an ultimate benefit to the Court itself. 
Until some such step is taken, there is no escape from the present 


uncertainty and doubt. 
Frank H. Sloss. 


San FRANCISCO, CALIFORNIA. 
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Rrvat Unions—A TEST OF THE LIBERAL APPROACH TO LABOR 
PRrosBLEMsS. — In Hitchman Coal & Coke Co. v. Mitchell * the Supreme 
Court demonstrated that the doctrine of Lumley v. Gye? could be in- 


1 245 U.S. 229 (1917). 

22 E. & B. 216 (1853). See Sayre, Inducing Breach of Contract (1923) 
36 Harv. L. Rev. 663; Carpenter, Interfering with Contract Relations (1928) 
41 Harv. L. Rev. 728; Note (1932) 17 Corn. L. Q. 509. 
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voked to restrain union activities designed to induce the breach of a 
“ yellow dog” contract.* The decision has frequently been criticized 
as evincing a failure to appreciate the economic and social factors un- 
derlying collective bargaining. Recent legislation * seems to reject the 
spirit behind the Hitchman case in favor of the view that the strike, the 
boycott, and the picket perform a useful social function.° By treating 
the case of Stillwell Theatre v. Kaplan ® upon this liberal basis, how- 
ever, the New York Court of Appeals has involved itself in difficulties 
hitherto unsuspected. 

For four years the management of the Stillwell Theatre had contracted 
with Local 306, the Moving Picture Machine Operators’ Union of 
Greater New York,’ to employ only members of that organization. In 


8 The effect of this decision is analyzed in Carey and Oliphant, The Present 
Status of the Hitchman Case (1929) 29 Cot. L. Rev. 441; Notes (1928) 41 Harv. L. 
Rev. 770; (1932) 17 Corn. L. Q. 472. A recent commentator was able to trace no 
less than 60 injunctions to the influence of this decision. See Witte, THE GoverN- 
MENT IN Labor Disputes (1932) 220, 224, 226. Cf. also FRANKFURTER AND GREENE, 
Tue Lasor INJUNCTION (1930) 37 et seq. 

4 The bill first introduced by Senator Shipstead in 1927, and substantially 
enacted in 1932 as the Norris-Laguardia Act, is the most famous of these measures. 
29 U.S. C. Supp. VI §§ ro1-15 (March 23, 1932). Cf. Wis. Stat. (1931) $$ 268.18- 
.39. SEE FRANKFURTER AND GREENE, THE Lapor INJUNCTION c. 4; Frankfurter 
and Greene, Congressional Power Over the Labor Injunction (1931) 31 Cov. L. Rev. 
385. All comment has not been so enthusiastic. See Sayre, Labor and the Courts 
(1930) 39 YALE L. J. 682; Christ, The Federal Anti-Injunction Bill (1932) 26 Itt. 
L. Rev. 516; Norton, Grave Questions Raised by Pending Anti-Injunction Bill 
(1930) 16 A. B. A. J. 792. With these views contrast the attitude taken by a 
leading employers’ journal. See Editorial, Zsswes Raised by the Federal Anti- 
Injunction Statute (1932) 14 LAw & Lapor 35. In two advisory opinions the 
Massachusetts court considered such legislation unconstitutional. Opinion of the 
Justices, 271 Mass. 598, 171 N. E. 234 (1930), Note (1930) 25 Itx. L. Rev. 307, 
(1930) 44 Harv. L. Rev. 293; Opinion of the Justices, 275 Mass. 580, 176 N. E. 
649 (1931), Note (1932) 17 Corn. L. Q. 472. In the Shipstead measure the 
declaration of “the public policy of the United States” appended to the Act as a 
guide to construction is indicative of the legislative attitude: “ Whereas under pre- 
vailing economic conditions . . . , the individual unorganized worker is commonly 
helpless to exercise actual liberty of contract and to protect his freedom of labor, 
and thereby to obtain acceptable terms and conditions of employment, wherefore, 

. it is necessary ... that he shall be free from the interference, restraint, or 
coercion of employers of labor, or their agents, in the designation of . . . repre- 
sentatives or in self-organization or in other concerted activities for the purpose 
of collective bargaining or other mutual aid or protection; therefore, the following 
definitions of, and limitations upon, the jurisdiction and authority of the courts of 
the United States are hereby enacted.” 29 U. S. C. Supp. VI § 102 (March 23, 
1932). 

5 This theory had previously been expressed from the bench. See Brandeis, J., 
dissenting, in Truax v. Corrigan, 257 U. S. 312, 354 (1921) ; Holmes, J., dissenting, 
in Vegelahn v. Guntner, 167 Mass. 92, 104, 106, 44 N. E. 1077, 1079, 1080 (1896) ; 
American Steel Foundries v. Tri-City Cent. Trades Council, 257 U. S. 184, 209 
(1921). See also FRANKFURTER AND GREENE, THE Lasor INJUNCTION passim; 
WirTe, op. cit. supra note 3, passim; WorKERS EpucaATION BurREAU PREss, INTER- 
BOROUGH Rapip Transit Co. v. GreeN, Brier FoR DEFENDANTS (1928) passim. 

6 259 N. Y. 405, 182 N. E. 63 (1932). 

7 This organization is one of the unions which comprise the International Alli- 
ance of Theatrical Stage Employees and Motion Picture Machine Operators of the 
United States and Canada, affiliated with the American Federation of Labor. See 
(1929) 506 U. S. Bureau or Las. Stat. BULL. 199. Local 306, at the time of the 
trial in the Stillwell case, had 1850 members operating in 398 or 70% of the 565 
theaters in Greater New York. Decision, Case on Appeal, Stillwell Theatre v. 
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1930 the management permitted this contract to expire and instead 
entered into a similar agreement for one year * with the Empire State 
Motion Picture Operators’ Union.® Almost immediately, Local 306 
retaliated with a campaign of intensive picketing which informed the 
public that the owner of the theater had refused “ to employ members 
of Motion Picture Operators Union, Local 306, affiliated with the Ameri- 
can Federation of Labor.”*® Relying upon New York’s recognition 
of collective labor agreements as contracts,’ the exhibitor sought an 
injunction on the theory that an attempt to induce the breach of such an 
agreement must be enjoined. Although the picketing was found to be 
peaceful and “ unaccompanied by violence, coercion, or intimidation ”, 
the Special Term sustained the plaintiff’s contention.’ Its order pro- 





Kaplan, fol. 52. The strength of the local was such that it could claim that even 
in time of depression no one of its members was permanently unemployed, and 
that it was able to secure for its members salaries ranging from $85 to $150 a 
week. See U. S. Dept. of Lab.: Bureau of Lab. Stat., Effect of Technological 
Changes upon Employment in the Amusement Industry (1931) 33 MONTHLY Las. 
REv. 261, 263. 

8 The agreement in question expressly provided that it should be in force for 
a definite term. Plaintiff’s Exhibit 1, Case on Appeal, Stillwell Theatre v. Kaplan, 
fols. 853, 860. 

® The Empire State Union was organized in 1925 by 8 or 10 men, apparently 
disaffected members of Local 306. In September, 1926, at the beginning of its pres- 
ent campaign, it had about 15 members; and from time to time it lost members to, 
or gained them from, Local 306. See Case on Appeal, Stillwell Theatre v. Kaplan, 
fols. 725-28. By virtue of having supplanted Local 306 in some 23 to 26 theaters, 
in November, 1930, it had expanded to 210 members, working in 76 theaters. 
See id., fol. 756; Decision, id., fol. 69. The evidence established to the satis- 
faction of the trial court that the Empire State men worked at lower wages, for 
longer hours, and with fewer men in a booth than the men of Local 306. See De- 
cision, id., fols. 5g-64. The Special Term and the Appellate Division, however, each 
found as a fact that both the Empire State and Local 306 were bona fide labor or- 
ganizations. See Decision, id., fol. 53; Stillwell Theatre v. Kaplan, 235 App. Div. 
738, 255 N. Y. Supp. 715 (1932). Nevertheless, the attorneys for Local 306 made 
strenuous efforts to prove that the Empire State Union was “ not a genuine labor 
organization, but [that] its spirit and practices [were] hostile to organized labor.” 
See Briefs for Appellant, Stillwell Theatre v. Kaplan, App. Div. 2d Dept., p. 24 
et seq., Ct. of App., p. 44 et seq.; cf. Briefs for Appellant, Brooklyn United Theatre 
v. International Alliance, 232 App. Div. 828, 248 N. Y. Supp. 623 (mem. 1931), 
257 N. Y. 555, 178 N. E. 793 (mem. 1931) ; Briefs for Appellant, Steinkritz Amuse- 
ment Corp. v. Kaplan, 232 App. Div. 834, 248 N. Y. Supp. 624 (mem. 1931), 257 
N. Y. 294, 178 N. E. 11 (1931). The Court of Appeals ignored this argument. A 
lower New York court has attempted to analyze the quality of bona fides in labor 
unions. See United Bakers Workers Union v. Messing (unreported) see N. Y. L. J., 
Feb. 19, 1926, at 2040 (1926). It would seem that in making the justification for 
picketing depend upon the bona fides of the pickets, the Stillwell case is merely 
postponing an eventual determination of the genuine character of the Empire State 
Union. If the Empire State should picket in retaliation, the issue could not be 
avoided. Compare notes 25 and 30, infra. 

10 See Defendant’s Exhibit D, Case on Appeal, Stillwell Theatre v. Kaplan, 
fol. g2t. 

11 Schlesinger v. Quinto, 201 App. Div. 487, 194 N. Y. Supp. 401 (1922); Gold- 
man v. Cohen, 222 App. Div. 631, 227 N. Y. Supp. 311 (1928); Ribner v. Racso 
Butter & Egg Co., 135 Misc. 616, 238 N. Y. Supp. 132 (1929) ; see WITTE, op. cit. 
supra note 3, at 14, 231; Mason, Organized Labor as Party Plaintiff in Injunction 
Cases (1930) 30 Cor. L. Rev. 466; Witte, Labor’s Resort to Injunctions (1930) 
39 Yate L. J. 374; Rice, Collective Labor Agreements in American Law (1931) 
44 Harv. L. Rev. 572. 

12 Stillwell Theatre v. Kaplan, 140 Misc. 142, 249 N. Y. Supp. 122 (1931). 
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hibiting all picketing was affirmed in the Appellate Division.** The 
Court of Appeals, however, held that the conduct of the defendant fell 
“ within the allowable area of economic conflict ” and hence could not 
be restrained by the courts. The injunctions were quashed in their en- 
tirety and the complaints dismissed. 

In jurisdictions which recognize labor’s right to employ “ peaceful 
picketing ” ?* the vital problem has been the determination of the ob- 
jectives which will legally justify injury to the employer.** Three de- 
cisions by the Court of Appeals on this point, progressively developing 
the principles upon which the Stilwell case rests, have established New 
York as the leading exponent of the “ liberal approach ” to labor prob- 
lems. Despite the refusal of many jurisdictions to permit picketing 
for a closed shop,* Exchange Bakery & Restaurant v. Rifkin upheld 
an effort to unionize an entire industry.17 The court in the same case 
manifested a reluctance to recognize the Hitchman doctrine by disposing 
of a yellow dog contract as an agreement unsupported by considera- 





13 Stillwell Theatre v. Kaplan, 235 App. Div. 738, 255 N. Y. Supp. 715 (1932). 

14 Qnly in jurisdictions where peaceful picketing is permissible does the problem 
become acute. The decisions on picketing are summarized in OAKES, ORGANIZED 
LABOR AND INDUSTRIAL CONFLICTS (1927) § 420 et seg.; COMMONS AND ANDREWS, 
PRINCIPLES OF LABOR LEGISLATION (2d ed. 1927) 119 et seqg.; Hellerstein, Picketing 
Legislation and the Courts (1932) 10 N. C. L. Rev. 158; Note (1927) 4 Wis. L. 
Rev. 309. In New York so few picketing cases have reached the court of last resort 
that its opinions give little clue to the practice of the lower courts in drawing the 
line between “ violence, disorder, threats, coercion, intimidation, fraud, and abusive 
epithets ” and “ peaceful picketing”. Nann v. Raimist, 255 N. Y. 307, 174 N. E. 
690 (1931), is the most recent extended discussion of the court’s attitude upon the 
point. There, although the picketing had been characterized by mass demonstra- 
tions, accosting of passersby, rioting, and even assaults, the court limited the all- 
inclusive prohibitions of the lower court’s decree to picketing in the instant con- 
troversy, and the employment of “ force, violence, unlawful threats or intimidation ”. 
This decision was regarded as marking an end to blanket restrictions on union 
activity. See Note (1931) 44 Harv. L. Rev. 971. And on subsequent disposition of 
the case the lower court permitted peaceful picketing. Aberon Bakery Co., Inc. v. 
Raimist, 141 Misc. 774, 254 N. Y. Supp. 38 (1931), (1932) 45 Harv. L. Rev. 935. 
This tendency, however, seems to have met a check in two recent decisions involv- 
ing Local 306, wherein broad injunctions were sustained with minor modifications 
notwithstanding the objections of Cardozo, C. J.,and Lehman, J. Brooklyn United 
Theatre v. International Alliance, 257 N. Y. 555, 178 N. E. 793 (mem. 1931); 
Steinkritz Amusement Corp. v. Kaplan, 257 N. Y. 294, 178 N. E. 11 (1931); see 
(1932) 45 Harv. L. Rev. 935. 

15 This note is restricted to the problem of justification as it applies to New 
York labor law. The means which may be employed in “ peaceful picketing ” and 
the broader implications of the Stillwell decision upon the doctrines of Lumley v. 
Gye are without the scope of this treatment. Cf. the authorities cited in notes 2 
14, supra. 

16 E.g., Plant v. Woods, 176 Mass. 492, 57 N. E. rorr (1900); A. J. Monday 
Co. v. Automobile, Aircraft, & Vehicle Workers of America, 171 Wis. 532, 177 N. W. 
867 (1920); Trade Press Pub. Co. v. Milwaukee Typographical Union, 180 Wis. 
449, 193 N. W. 507 (1923); see WITTE, op. cit. supra note 3, at 25; Note (1932) 
45 Harv. L. Rev. 1226. 

17 245 N. Y. 260, 157 N. E. 130 (1927), Notes (1927) 13 Corn. L. Q. 111, (1927) 
37 YALE L. J. 248. The situation before this case is outlined in Notes (1927) 27 Cot. 
L. REv. 190, (1927) 40 Harv. L. Rev. 896, (1927) 36 Yate L. J. 557. A number of 
decisions in other jurisdictions have reached contrary results. Cf., e.g., Gevas v. 
Greek Rest. Workers’ Club, 99 N. J. Eq. 770, 134 Atl. 309 (1926); Moreland 
— Corp. v. Portland M. P. M. O. Protective Union, 12 Pac.(2d) 333 (Ore. 
1932). 





NOTES 129 


tion.** A year later, in /nterborough Rapid Transit Co. v. Lavin, an 
agreement by employees to give their exclusive support to a company 
“ brotherhood ” was held unenforceable and hence no bar to the defend- 
ant’s efforts at unionization.’® 

Up to this time the conflict of rival unions, destined to test the policies 
developed by these cases, had not been directly raised before the Court 
of Appeals.2° But in 1931, Nann v. Raimist presented a situation 





18 Cf, WITTE, op. cit. supra note 3, at 225; Carey and Oliphant, supra note 3, at 
452. It has been pointed out that in thus disposing of the contract the court ig- 
nored the possibility that consideration therefor might have been found in the 
continuation of employment at will. See Carey and Oliphant, supra note 3, at 453. 
A similar technique was employed in La France Elec. Const. & Supply Co. v. 
International Brotherhood, 108 Ohio St. 61, 140 N. E. 899 (1923). But cf. United 
Tailors Co. v. Joint Board, 26 Ohio N. P. (N.s.) 439 (1926). 

19 247 N. Y. 65, 159 N. E. 863 (1928), Note (1928) 41 Harv. L. Rev. 770. 
Interborough Rapid Transit Co. v. Green reflected the same attitude in dealing 
with a later contract drawn with the express purpose of eliminating the defects 
exposed by the Lavin case. 131 Misc. 682, 227 N. Y. Supp. 258 (1928). Not only 
did the Supreme Court find a technical basis for its decision in the fact that the 
company did not bind itself for a definite term, but the nature of freedom of con- 
tract was reéxamined in the light of extensive social and economic data presented 
to the court by counsel. The brief for the defendants has been published. Workers 
EpucaTION BureEAvU Press, INTERBOROUGH Rapip TRANSIT Co. v. GREEN, BRIEF FOR 
DEFENDANTS (1928). 

20 A number of decisions involving conflict between rival unions had appeared 
in the lower courts. Most of these were suits to enjoin one union from picketing 
an establishment where its rival was employed. In six cases injunctions were 
granted largely or wholly on account of this factor. Michaels v. Hillman, 112 
Misc. 395, 183 N. Y. Supp. 195 (1920) (although rival union was not hired until 
after dispute had arisen) ; Somerspitz v. Fleischer (unreported) see N. Y. L. J., 
Jan. 4, 1924, at 1182, id. April 16, 1924, at 234 (Sp. T. 1924) ; Sigman & Cohen, Inc. 
v. American Shoe Workers Prot. Union (unreported) see N. Y. L. J., Jan. 7, 1925, 
at 1322 (Sp. T. 1925); Public Bakeries v. Stern (unreported) see N. Y. L. J., 
Dec. 23, 1925, at 1196 (Sp. T. 1925); Herzog v. Cline, 131 Misc. 816, 227 N. Y. 
Supp. 462 (1927); College Theatre v. Kaplan, 233 App. Div. 870, 250 N. Y. Supp. 
759 (1931). 

In three cases involving similar situations, however, injunctions were denied. 
N. & R. Theaters v. Basson, 127 Misc. 271, 215 N. Y. Supp. 157 (1925) (employer 
failed to show injury from picketing) ; United Bakers Workers Union v. Messing 
(unreported) see N. Y. L. J., Feb. 19, 1926, at 2040 (Sp. T. 1926) (suit by union 
employed in picketed establishment; complaint dismissed on finding that plaintiff 
was not a bona fide union) ; Winthrop Baking Co. v. Bless (unreported) see N. Y. 
L. J., Oct. 3, 1927, at 42 (Sp. T. 1927), aff'd, sub nomine Winthrop Baking Co. v. 
Raimist, 222 App. Div. 763, 225 N. Y. Supp. 923 (mem. 1927) (order enjoined only 
violence, permitted peaceful picketing). Failure of the employer to appeal further 
led the aggrieved union to institute the action in Nann v. Raimist. 

Before the commencement of the Stillwell suit the Empire State Union had suc- 
ceeded in enjoining two employers from hiring members of Local 306 after picketing 
by that organization and in breach of exclusive hiring contracts with the plaintiff. 
See note 29, infra. 

Two cases involving rival unions had reached the Court of Appeals. National 
Prot. Ass’n of Steam Fitters & Helpers v. Cumming, 170 N. Y. 315, 63 N. E. 369 
(1902), held that a strike for a closed shop was lawful although its object was to 
drive out members of a rival union. No question of inducing breach of contract 
was presented to the court. Wilner v. Bless, 243 N. Y. 544, 154 N. E. 598 (mem. 
1926), aff’g 216 App. Div. 710, 214 N. Y. Supp. 939 (mem. 1926), involved picketing 
to induce a breach of contract, but the injunction was issued upon the ground 
that misleading means had been adopted by the defendant union. 

The problem has occasionally arisen in other jurisdictions. Thus Plant v. Woods, 
176 Mass. 492, 57 N. E. 1011 (1900), was essentially a struggle between two unions 
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where the activities of the defendant union were directed primarily 
against another labor organization.** One bakery workers’ union sought 
to enjoin another from picketing an employer who had entered into an 
agreement with the complainant similar to the contract in the Stilwell 
case. Since the case turned largely upon the legality of the means em- 
ployed,” and since the agreement in question was found to be for an 
indefinite period,”* the court again found it unnecessary to consider the 
question of inducing breach of contract. Its definition of legal justifica- 
tion for such conduct, however, is the significant element of the opinion. 
The Exchange Bakery and Interborough cases had sanctioned specific 
objectives: unionization of an industry, and unionization at the expense 
of a company union.** Nann v. Raimist suggested a new criterion. 
“ If the defendant believes in good faith that the policy pursued by the 
plaintiff . . . is hostile to the interests of organized labor, and is likely, 
if not suppressed, to lower the standards of living for workers in the 
trade, it has the privilege by the pressure of notoriety and persuasion to 
bring its own policy to triumph. .. .”*° Nor, in the opinion of the 
court, was this standard to be abandoned merely because the objective 
sought involved the destruction of a rival union. 

In the Stiliwell case the question of justification for inducing breach 
of a valid collective labor agreement was squarely presented. Reaffirm- 
ing the principle first announced in Nann v. Raimist, the court applied 
it to this situation.*® The case is a logical development of the policy 





—a factor in the decision which seems to have been overshadowed by the great 
influence exerted by the case in the controversy over the closed shop. See Note 
(1932) 45 Harv. L. Rev. 1226. Cf. also Tracey v. Osborne, 226 Mass. 25, 114 N. E. 
959 (1917); Goyette v. C. V. Watson Co., 245 Mass. 577, 140 N. E. 285 (1923). 
A Missouri case reached a result substantially similar to that of the Stillwell decision 
by limiting the Hitchman doctrine to the peculiar facts of that case. F.C. Church 
Shoe Co. v. Turner, 218 Mo. App. 516, 279 S. W. 232 (1926). 

21 255 N. Y. 307, 174 N. E. 690 (1931). 

22 See note 14, supra. 

23 255 N. Y. at 310, 174 N. E. at 691. See Plaintiff’s Exhibit 1, Case on Appeal, 
Nann v. Raimist, fol. 684. 

24 Cf. notes 17, 19, supra. 

25 255 N. Y. at 314,174 N. E. at 693. A foreshadowing of the doctrine may be 
seen in Bossert v. Dhuy, 221 N. Y. 342, 359, 117 N. E. 582, 585 (1917). Contrast 
the vigorous rejection of this view in South Wales Miners’ Fed. v. Glamorgan 
Coal Co., [1905] A. C. 239. 

26 The reluctance of the Court of Appeals to approach this problem is indicated 
by the fact that three times when the facts of the cases before it might have been 
regarded as presenting the issue, the decision was made to rest upon other grounds. 
Thus, Wilner v. Bless, supra note 20, turned upon the fact that the defendant had 
used the word “ lockout ” in a non-technical sense. In two other cases involving 
facts almost identical with those in the Stillwell situation, similar ‘“ misrepresenta- 
tions” and comparatively mild disorder were made the bases for injunctions. 
Steinkritz Amusement Corp. v. Kaplan, 257 N. Y. 294, 178 N. E. 11 (1931), 
aff’g 232 App. Div. 834, 248 N. Y. Supp. 624 (mem. 1931) ; Brooklyn United Theatre 
v. International Alliance, 257 N. Y. 555, 178 N. E. 793 (mem. 1931), aff’g 232 
App. Div. 328, 248 N. Y. Supp. 623 (mem. 1931). Even in Nann v. Raimist 
the court seems to have discarded the finding of the Special Term that the con- 
tract was valid and still had some time to run. Cf. Decision, Case on Appeal, 
Nann v. Raimist, fols. 64, 65, 77. Frequent instances illustrate a rigorous adher- 
ence by the court to its policy of refusing to pass upon any questions not directly 
raised by the record of the case at bar. Cf., e.g., Exchange Bakery & Restaurant 
v. Rifkin, 245 N. Y. 260, 267, 157 N. E. 130, 134 (1927) ; Interborough Rapid Tran- 
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of non-interference where “ economic rather than legal issues are in- 


volved ” developed in Interborough Rapid Transit Co. v. Lavin and 
Nann v. Raimist. The solution reached by the court has practical ad- 
vantages. It establishes that bona fide efforts to advance the cause of 
labor will not be enjoined solely because the employer has a contract 
with a rival union. This avoids the possibility that a company union, 
thinly disguised as a rival, might provide an excuse for restraining ac- 
tivities which could be attacked upon no other ground.?’ Furthermore, 
there may be definite value in measuring the validity of a justification 
by the bona fides of the pickets, thus eliminating the element of the trial 
judge’s personal opinion.*® 

But in applying its liberal approach to the facts of the Stilwell case 
the court seems to invite other, and less satisfactory, results. The New 
York courts have demonstrated that they will enjoin breach by an em- 
ployer of collective labor agreements.” Considered in conjunction with 





sit Co. v. Lavin, 247 N. Y. 65, 74, 159 N. E. 863, 866 (1928) ; see FRANKFURTER AND 
GREENE, THE LABorR INJUNCTION 42. 

27 That this possibility is not altogether fantastic is illustrated by the situa- 
tion in Chicago in 1931 when members of “ The Brotherhood of American Motion 
Picture Machine Operators ” were imported from New York to take the place of 
striking members of the International Alliance. See N. Y. Times, Aug. 20, 1931, 
at 17. Similarly, in Spink v. International Alliance (unreported) see (1932) 7 
Am. Fep. or Las. Lec. Inr. BULL. 25 (Ct. Com. Pleas Northampton Co., Pa. 1931), 
the court found that striking members of the Alliance had been replaced by the 
“ American Federation of Motion Picture Operators”. The court nevertheless re- 
fused to enjoin picketing by the strikers because it found that the replacements 
were not genuine union men. In United Bakers Workers Union v. Messing (unre- 
ported) see N. Y. L. J., Feb. 19, 1926, at 2040 (Sp. T. 1926), the Special Term re- 
fused to grant an injunction on the ground that the plaintiff union was merely 
an unorganized group of “scab” or non-union workers preying on organized labor. 
These cases are to be compared with Interborough Rapid Transit Co. v. Green, 
131 Misc. 682, 227 N. Y. Supp. 258 (1928), where the court, after examining the 
structure of a company “ brotherhood ”’, concluded that it could not be representa- 
tive of the employees. The seeming independence of a pseudo-rival union can only 
intensify the abuses which have provoked criticisms of the company union. See 
WIrTE, op. cit. supra note 3, at 218; Dunn, Company UNrIons (1927) passim. 

28 See Holmes, Privilege, Malice and Intent (1894) 8 Harv. L. Rev. 1, 8. This 
tendency is illustrated in Bull v. International Alliance, 119 Kan. 713, 241 Pac. 459 
(1925) (decision apparently influenced by fact that wage increase demanded was 
considered exorbitant) ; Bomes v. Providence Local, 51 R. I. 499, 502, 155 Atl. 581, 
582 (1931) (dictum to effect that closed shop was unreasonable demand since the 
plaintiff’s employees were contented). A literal application of the rule suggested 
by Chief Judge Cardozo in Nann v. Raimist and followed in the Stillwell case 
would result in a distinct advance over the views now obtaining even in the more 
liberal jurisdictions. 

29 See the cases cited in note 11, supra. The resultant conflict is between two 
of organized labor’s most cherished aims: the recognition of collective labor agree- 
ments as contracts and freedom in using the picket to enforce its demands. It is 
interesting to note that this precise question has already arisen in two cases in- 
volving the same parties as the Stillwell dispute. In Roosevelt Amusement Corp. 
v. Empire State M. P. O. Union, 231 App. Div. 872, 246 N. Y. Supp. 855 (mem. 
1930), and Unity Amusement Co. v. Empire State M. P. O. Union, 231 App. Div. 
873, 246 N. Y. Supp. 854 (mem. 1930), the Appellate Division affirmed without 
comment decrees of the Special Term (144 Misc. 644, 258 N. Y. Supp. 240) which 
restrained the exhibitors in question from continuing to employ members of Local 
306 in violation of a contract with the Empire State. It appeared that the con- 
tract had been broken as the result of picketing by Local 306. From these cases 
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this principle, the decision places the employer in a dilemma — he can- 
not restrain the pickets, yet he will not be permitted to yield to them. 
Moreover, if the picketing permitted by the decision should result in 
success for Local 306, it is difficult to see how the Empire State Union 
can be denied the right to picket in retaliation.*° The majority opinion 
thus fails to answer the argument that the exhibitor, caught between 
the cross-fire of the two unions, may be destroyed.*! By retiring from 
the controversy, the court leaves the public to judge between the two 
unions. In the ensuing battle of “ publicity and persuasion ” an over- 
whelming advantage will lie with the union already established and able 
to command the resources and man-power for an intensive and pro- 
longed campaign.** Recent developments closely intertwined with the 
career of Local 306 have led many to question how well society and or- 
ganized labor itself are served by unions so firmly entrenched.** Until 
these problems are disposed of, the ultimate effect of the Stilwell decision 
upon New York’s treatment of labor unions must remain undetermined. 





counsel for the plaintiff in the Stillwell case argued that picketing by Local 306 
could not be permanently successful, and hence must be condemned as malicious. 
See Brief for Respondent, Stillwell Theatre v. Kaplan 27, 31. 

30 This would seem to be a necessary corollary of the decision itself. See 
O’Brien, J., dissenting, in Stillwell Theatre v. Kaplan, 259 N. Y. 405, 412, 416, 182 
N. E. 63, 66, 67 (1932); cf. Esco Operating Corp. v. Kaplan, 258 N. Y. Supp. 303 
(Sp. T. 1932). In the Roosevelt and Unity cases referred to in note 29, supra, the 
court was asked to enjoin picketing in retaliation by the Empire State Union. The 
finding that the Empire State had valid and enforceable contracts with the ex- 
hibitors in those cases necessarily made its picketing legal. 

31 See O’Brien, J., dissenting, in Stillwell Theatre v. Kaplan, 259 N. Y. 405, 412, 
416, 182 N. E. 63, 66, 67 (1932). This argument was also advanced in Esco Operat- 
ing Corp. v. Kaplan, 258 N. Y. Supp. 303, 309 (Sp. T. 1932). 

32 Some indication of the intensity with which such a battle is waged is indi- 
cated by Esco Operating Corp. v. Kaplan, 258 N. Y. Supp. 303 (Sp. T. 1932): the 
court found that Local 306 had employed outdoor meetings, mass picketing by as 
many as ten men and women at one time, free moving picture shows, parades, gifts, 
souvenirs, free transportation to competing theaters, automobiles with loud speakers, 
and distribution of labor newspapers. In this case, which involved a chain of six- 
teen theaters, the judge observed that Local 306 had been before the courts of the 
second department no less than ten times. Both before and after the Stillwell 
decision, Local 306 has conducted an extensive advertising campaign in leading 
metropolitan dailies “to retain its reputation”. See N. Y. Times, June 14, 1932, 
at 26. Specimens of these advertisements may be found in N. Y. Times, June 15, 
1932, at 17; id., June 22, 1932, at 18; id., June 29, 1932, at 19; id., July 18, 1932, 
at 8; id., July 25, 1932, at 11; id., Aug. 1, 1932, at 11; id., Aug. 8, 1932, at 10; id., 
Aug. 15, 1932, at 7. 

33 In considering the possible effect of the decision, as well as in treating the 
question of bona fides, it seems pertinent to discuss certain aspects of the internal 
affairs of Local 306. The officers of the local have been charged repeatedly with 
conspiracy, extortion, and using the strong position of their union for personal 
ends. Reaction from this alleged state of affairs has taken the form of internal 
dissension, newspaper propaganda, criminal proceedings, and suits for injunctions 
and a receivership. See N. Y. Times, June 22, 1930 § II, at 20; id., Jan. 1, 1932, 
at 31; id., July 8, 1932, at 22; id., July 14, 1932, at 21; id., July 20, 1932, at 20; 
Editorials, N. Y. World-Telegram, April 18, 1932, at 16; id., April 21, 1932, at 20; 
id., April 22, 1932, at 18; 20 True, Aug. 1, 1932, at 12; Budencz, The Cancer of the 
Labor Racket (1932) 21 Lasor Ace 15; cf. Polin v. Kaplan, 257 N. Y. 277, 177 
N. E. 833 (1931); Rubin v. Kaplan (unreported) see N. Y. L. J., Oct. 8, 1932, at 
1400 (App. Div. 1932) (injunction pendente lite to restrain union assessment for 
benefit of officers, denied). 
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LIABILITY OF A BROADCASTING STATION FOR DEFAMATION OVER THE 
Rapro. — A candidate for political office speaks over the radio to a 
widely separated, unseen audience of thousands.' During the broadcast, 
and without prior knowledge by the manager or operators of the station, 
the speaker defames a political opponent in words clearly actionable 
per se. The possible liability of the broadcasting station presents » legal 
issue of prime importance. Although the Radio Act of 1927 ? vested a 
Federal Radio Commission with the licensing and control of broadcast- 
ing stations, the provisions of the Act do not deal directly with the 
problem.’ In the further absence of applicable state legislation,* it was 
with common-law principles that the Supreme Court of Nebraska faced 
the issue in Sorensen v. Wood and KFAB Broadcasting Co.® The opin- 





1 In 1928 there were 7,500,000 receiving sets in the United States. See Donovan, 
THE ORIGIN AND DEVELOPMENT OF Rapio LAw (1930) 4. As recorded by the cen- 
sus of 1930, there were 15,000,000 sets with an estimated total of 50,000,000 radio 
listeners. Out of 29,904,663 families, 12,048,762 had radios. See U. S. Daily, Oct. 
17, 1932, at 1491. 

2 44 Stat. 1162 (1927), 47 U. S. C. Supp. I §§ 81-119 (1928). The organiza- 
tion and activities of the Federal Radio Commission are fully treated in ScHMECKE- 
BIER, THE FEDERAL Rapio COMMISSION (1932). The general history of federal 
radio legislation is traced in S. Davis, THE Law or Rapio COMMUNICATION (1927) 
cc. 3, 4; W. J. Davis, Rapio Law (2d ed. 1930) Part I, c. 1, Part II, c. 1; White, 
History of Radio Legislation in the United States (1932) 2 J. Rapio L. 179; Note 
(1929) 39 YALE L. J. 245; Legis. (1932) 2 J. Rapio L. 564. 

3 Section 18 of the Act requires equal speaking opportunities for political candi- 
dates, and prohibits censorship over the matter broadcast. Violation of this pro- 
vision is ground for revocation or refusal of a license. See Fed. Radio Comm., Gen. 
Order No. 31 (May 11, 1928), (1931) 1 J. Rapio L. 75. Section 29 prohibits 
the utterance of “ obscene, indecent, or profane” language by means of radio com- 
munication. Violation of this provision is ground for the refusal of a renewal 
license. Duncan v. United States, 48 F.(2d) 128 (C. C. A. oth, 1931), certiorari 
denied, 283 U. S. 863 (1931); see Note (1931) 40 Yate L. J. 967; cf. note 28, 
infra. 

4 A number of other jurisdictions, however, have had state and municipal 
legislation since 1923. See SEGAL AND SPEARMAN, STATE AND MUNICIPAL REGULA- 
TION OF RapIo COMMUNICATION (1929), reprinted in W. J. Davis, op. cit. supra 
note 2, Part I, c. 4; Van Allen, State and Municipal Regulation of Radio (1931) 
1 J. Rapio L. 35; Brown, State Regulation of Radio (1931) 2 J. Am L. 35. 

State legislative supervision is necessarily restricted by Congressional control 
over interstate commerce. See Kennedy, Radio and the Commerce Clause (1932) . 
3 Am L. Rev. 16. The commerce clause has been held to embrace interstate tele- 
graph, telephone, and radio communications. Pensacola Tel. Co. v. W. U. Tel. Co., 
96 U. S. 1 (1877) (telegraph); Muskogee Nat. Tel. Co. v. Hall, 118 Fed. 382 
(C. C. A. 8th, 1902) (telephone) ; United States v. American Bond & Mtg. Co., 31 
F.(2d) 448 (N. D. Ill. 1929), aff'd, 52 F.(2d) 318 (C. C. A. 7th, 1931) (radio). 
And it has been held that Congress alone has the right to control radio stations 
even though they do not engage in interstate broadcasting. Whitehurst v. Grimes, 
21 F.(2d) 787 (E. D. Ky. 1927). Nor is it deemed material whether or not the 
interstate commerce be for profit. See 35 Op. Att’y GEN. 126 (1926). 

5 243 N. W. 82 (Neb. 1932). George W. Norris and W. B. Stebbins were can- 
didates for the Republican nomination for United States Senator from Nebraska. 
The former already had been permitted to use KFAB to promote his candidacy. 
On Aug. 11, 1930, a similar privilege was accorded defendant Wood, speaking on 
behalf of Stebbins. See note 3, supra. In the course of a ten minute speech, read 
from a manuscript which the defendant company had not chosen to scrutinize 
beforehand, Wood described the plaintiff, then candidate for re-election to the 
office of attorney general, as “a nonbeliever, an irreligious libertine, a mad man 
and a fool.” He went on to refer to Sorensen as a grafter, racketeer, and perjurer. 
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ion, in its strict application of newspaper libel law to radio broadcasting, 
brings to the foreground troublesome questions.°® 

The court considered as beyond dispute the principle that defamatory 
words read from manuscript by a speaker and broadcast by radio con- 
stitute libel rather than slander.’ Where no written record has been 
made, however, the radio utterance of an extemporaneous or memorized 
speech would seem to be slander only.* It has been argued that any 
speech so broadcast should constitute libel, due to its wide circulation 
and deliberated preparation.® Perhaps the radio will provide an ap- 
propriate opportunity for overthrowing the old but somewhat illogical 
distinction.*° 

Whether the defamation be libel or slander, it is the issue of publica- 





While this upbraiding continued, the defendant company’s employees made no 
attempt to shut off the speech. The Nebraska Supreme Court, reversing the court 
below, held that the law of defamation, not of negligence, applied, and that the 
defendant company was absolutely liable as the joint publisher of a libel. The 
decision of the lower court is discussed in Note (1931) 1 J. Rapio L. 362. 

6 Previous decisions dealing with radio defamation are rare. The first action 
was Williams & Norgate, Ltd. v. British Broadcasting Co. (unreported, Eng., 1926) 
see (1926) 70 Sor. J. 613. In Miles v. Wasmer (unreported, Super. Ct. of Spokane, 
Wash., Sept. 28, 1931) defendants, as proprietors of KHQ radio station, permitted 
the broadcasting of a speech which conveyed the impression that plaintiff, a county 
sheriff, aided bootleggers. On the ground that defendants had exercised their 
right of program control by examining and revising the speaker’s manuscript in 
advance, their demurrer was overruled. The court held that the utterances over 
the radio constituted libel on the basis of deliberation and preparation. See (1932) 
2 J. Rapio L. 161, Note (1932) 3 AiR L. Rev. 64. In Friss v. Nat. Mfg. Co. (un- 
reported, D. C. Okla. County) defendant broadcasted a Sunday church service. 
During the sermon the pastor defamed plaintiff, a local official. Defendant’s 
demurrer was sustained, without written opinion, and plaintiff withdrew his ac- 
tion. See S. Davis, op. cit. supra note 2, at 170. A radio speaker has been, held 
guilty of contempt because of references made to pending criminal proceedings. In 
re Shuler, 210 Cal. 377, 292 Pac. 481 (1930). 

7 The reading of defamatory statements from a written manuscript has long 
been held to be both the utterance of a slander and the publication of a libel. 
Case de Libellis Famosis, 5 Co. 125a (1605) ; Lamb’s Case, 9 Co. s9b (1610) ; Snyder 
v. Andrews, 6 Barb. 43 (N. Y. 1849); see STARKIE, SLANDER AND LiBeL (3d ed. 
1869) 423. But see Osborn v. Boulter & Son, [1930] 2 K. B. 226, 231, 237; 
Satmonp, Law or Torts (7th ed. 1928) 530. The transmission of a defamatory 
telegraph message is libel. Peterson v. Western Union Tel. Co., 72 Minn. 41, 74 
N. W. 1022 (1898). 

8 See Ashby, Legal Aspects of Radio Broadcasting (1930) 1 Am L. Rev. 331, 
343; Note (1932) 3 id. 64; S. Davis, op. cit. supra note 2, at 158. 

® Miles v. Wasmer, supra note 6; see Notes (1926) 30 Law Notes 3; (1932) 3 
Arr L. REv. 64, 67. “On the mischief side radio defamation would certainly seem 
to be more like libel than slander.” Zortman, LAw or THE ArR (1927) 125. 

10 See Note (1926) 70 Sor. J. 613. As early as 1812 the advisability of aban- 
doning this distinction was strenuously urged by Mansfield, C. J., in Thorley v. 
Lord Kerry, 4 Taunt. 355, 364 (1812). See also Bower, ACTIONABLE DEFAMATION 
(2d ed. 1923) 286-90. There is no such distinction in Roman or Scotch law, nor in 
the Indian Penal Code. See id. at 441. Four states have extended the criminal 
law of libel to include defamation by radio. Cat. Pen. Cope (Deering, 1931) 
§§ 258-60; In. Rev. Stat. (Cahill, 1931) c. 38, § 567(1) ; N. D. Laws 1929, c. 117; 
Ore. Laws 1931, c. 366. In a few jurisdictions similar attempts have thus far 
proved abortive. Measures have been introduced in Minnesota (S. F. 588, 1931), 
New York (S. Int. 685, Feb. 4, 1932; H. Int. 819, Feb. 4, 1932; S. Int. 1607, 
March 4, 1932), Ohio (S. 316, 1931), and Texas (S. B. 78, Feb. 11, 1930; S. 22, 
March 3, 1930; H. B. 68, March 3, 1930; H. B. 326, Feb. 3, 1931). See Legis. 
(1931) 1 J. Rapto L. 401, 576; nete 36, infra. 
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tion that determines a broadcaster’s liability. If the transmission 
amounts to a publication by the station itself, then only the issue of 
privilege will remain. But if wireless telephony does not constitute 
publication, liability irrespective of negligence may not be imposed 
unless the broadcaster be charged with responsibility for another’s utter- 
ance on the basis of agency,’* employment,*? or instigation.‘* To render 
it possible for another to defame a third party, merely by furnishing the 
necessary facilities,* should not of itself be publication.1* That the 
broadcasting station actually participate in the acts of publishing is es- 
sential.‘*° This issue has been deemed primarily a scientific one. Does a 
radio listener hear the originai utterance of the speaker, transmitted and 
amplified by an electrical device? ** Or does he hear sounds created, 
controlled, and “ uttered ” by the broadcaster? ** 





11 This would depend upon the nature of the relationship between the broad- 
casting station and the particular speaker. Either the station “sells time” by 
licensing its facilities and staff to an advertiser or campaign speaker, or it selects 
and broadcasts its own features. See Copet, Rapio AND Its FururE (1930) 16. 

12 A corporation is responsible for a libel published by its employee in the 
course of his duties, even though in violation of instructions. Fogg v. Boston & 
L. R. R., 148 Mass. 513, 20 N. E. 109 (1889); see (1922) 70 U. or Pa. L. Rev. 
138; Bower, op. cit. supra note 10, at 8, 64, 264. 

13 One who procures the publication of a libel is himself liable. Pickford v. 
Talbott, 211 U. S. 199 (1908). 

14 Thus, one who furnishes materials for a newspaper’s publication will not 
himself be liable. See Howland v. Blake Mfg. Co., 156 Mass. 543, 570, 31 N. E. 
656, 657 (1892). But see Bower, op. cit. supra note 10, at 9 n.(d). And it has 
been held that infringement of a copyright by a lessee does not make the lessor 
jointly liable. Russell v. Briant, 8 C. B. 836 (1849). 

15 Tt would seem that in most instances of political campaigning the station 
acts merely as licensor. Cf. note 11, supra. 

16 See Vold, Brief as Amicus Curiae, Sorensen v. Wood and KFAB Broadcasting 
Co., 3, 10 et seg.; Defendant’s Argument to the Jury, Bill of Exceptions, Soren- 
sen v. Wood and KFAB Broadcasting Co., 248-50; cf. Corrigan v. Bobbs-Merrill 
Co., 228 N. Y. 58, 70, 126 N. E. 260, 265 (1920). 

17 Sound vibrations, as created by the lecturer or musical performer, agitate 
the microphone diaphragm so as to produce variations in the resistance of the 
circuit. The pulsations thus created in the current flowing through the microphone 
are strengthened by successive stages of amplification. An oscillator sets up a high 
frequency current of constant amplitude, and the pulsations of the microphone 
circuit modulate these oscillations so as to produce in the antenna a complex radio 
wave. The voice frequency of the speaker is thus “carried” to a receiving set, 
where it is transformed into audible sound vibrations by a reverse of the trans- 
mitting process. See Duncan AND Drew, Rapio TELEGRAPHY AND TELEPHONY 
(2d ed. 1931) c. 20, pp. 623-35; MOrECROFT, PRINCIPLES OF RADIO COMMUNICATION 
(2d ed. 1927) c. 8; TURNER, WIRELESS (1931) 374 et seq. 

Thus it can be argued that a form of the original sound itself is heard through 
the receiving set, rather than another’s republication or reproduction of it. There 
is a clear avenue of communication between performer and listener, the broadcaster 
merely furnishing facilities to make the communication possible. See Brief for 
Appellee, Buck v. Jewell-LaSalle Realty Co., 283 U. S. 191 (1931), pp. 22, 24, 
26, 27. : 

18 “Tt is not enough to say that the broadcaster merely opens the window and 
the orchestra does the rest. On the contrary, the acts of the broadcaster are found 
in the reactions of his instruments, constantly animated and controlled by himself, 
and those acts are quite as continuous and infinitely more complex than the play- 
ing of the selection by the members of the orchestra.” Thacher, J., in Remick & 
Co. v. General Elec. Co., 16 F.(2d) 829 (S. D. N. Y. 1926); see Brandeis, J., in 
Buck v. Jewell-LaSalle Realty Co., 283 U. S. 191, 200 (1931). 
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“ Performance ” by a radio station under the Copyright Act *® closely 
parallels “ publication ” in the law of defamation. The federal courts 
have held that broadcasting is such an independent act as to render the 
station liable as a performer.?° By implication, at least, the Supreme 
Court has accepted this interpretation and even has enlarged its con- 
ception of performance to include the operation of a master receiving 
set.22. But the active participation of the broadcaster may be questioned 
from the mechanical point of view; *? and it may be contended that 
“ performance for profit ” is so peculiar to copyright law that the deci- 
sion of the Supreme Court should not be carried over to the field of 
defamation.”* If the copyright analogy should be controlling, operators 
of individual as well as master receiving sets might well be held 
responsible.2* And the marked similarity between radio and tele- 
phone communication ** might lead to decisions holding companies 





19 35 Stat. 1075 (1909), 17 U.S. C. $$ 1-63 (1926). 

20 Remick & Co. v. American Automobile Accessories Co., 5 F.(2d) 411 
(C. C. A. 6th, 1925), certiorari denied, 269 U. S. 556 (1925) (broadcaster himself 
played the composition); Remick & Co. v. General Elec. Co., 16 F.(2d) 829 
(S. D. N. Y. 1926) (liability on ground of contributory infringement). Accord: 
Chappell & Co., Ltd. v. Associated Radio Co. of Australia, Ltd., [1925] Vict. 
L. R. 350 (Australia) ; Messager v. British Broadcasting Co., Ltd., [1927] 2K. B. 
543 (in both instances the broadcaster himself played the composition). But see 
Knox, J., in Remick & Co. v. General Elec. Co., 4 F.(2d) 160 (S. D. N. Y. 1924): 
“  . . the broadcaster . . . does little more than the mechanic who rigs an ampli- 
fier or loud speaker in a large auditorium... .” 

21 Buck v. Jewell-LaSalle Realty Co., 283 U.S. 191 (1931), Notes (1932) 
17 Corn. L. Q. 263, (1932) 10 N. C. L. Rev. 203. Although this is the only case 
testing the liability of the operator of a master receiving set under the American 
Copyright Act, a number of foreign decisions have dealt with the precise problem. 
The courts of France and Denmark have held the receiving set proprietor liable. 
Judgment of the Supreme Court of Denmark (May 30, 1930, No. 13/1930), rev’g 
Judgment of the Court of Appeals of Copenhagen (Jan. 20, 1930, IV. 403/1929) 
translated in 1 J. Rapio L. 144, 146 (1931); Judgment of Tribunal de Commerce 
de la Seine (1926) translated in 1 J. Rapio L. 149 (1931). The courts of Germany, 
Holland, and the Free City of Dantzig have reached an opposite conclusion. 
Reichskartell der Musikveranstalter Deutschlands v. Genossenschaft zur Verwer- 
tung musikalischer Auffiihrungsrechte (GEMA) (Kammergericht of Berlin, 2oth 
Civ. Cham., Oct. 19, 1931) translated in 2 J. Rapio L. 408 (1932); Judgment of 
Court of Amsterdam (Oct. 24, 1929, No. 59/29) translated in 1 J. Rapio L. 158 
(1931); Judgment of the Landgericht at Dantzig (Apr. 10, 1929, 2 V. S. 229/28) 
translated in 1 J. Rapro L. 146 (1931). 

22 See note 17, supra. 

28 Liability under the Copyright Act is conditioned upon “ public performance 
for profit.” The fact that the defendant is securing a pecuniary advantage from the 
broadcast without tendering compensation to the copyright owner may explain 
the willingness of the Supreme Court to extend its conception of “ performance ”. 
No such policy demands a similar extension of “ publication ”. 

24 This would seem a necessary corollary of Buck v. Jewell-LaSalle Realty Co., 
283 U.S. 191 (1931), since the mechanical operation of an individual receiving set 
is as much a “ performance” or “ publication” as that of a master receiving set. 
Of course, in copyright cases the individual would be relieved, since the “ per- 
formance ” is neither public nor for profit. See Buck v. Jewell-LaSalle Realty Co., 
283 U.S. 191, 196, 202 (1931); cf. Herbert v. Shanley Co., 242 U. S. 591 (1917). 
The law of defamation would give to the individual operator no such exemption, 
were the analogy to be applied. 

25 See BALLARD, ELEMENTS OF RADIO TELEPHONY (1922) 4; REYNER, MODERN 
Rapio ComMMUNICATION (2d ed. 1925) cc. 9, 21. Compare Public Util. Comm. v. 
Postal Telegraph-Cable Co., 285 Ill. 411, 413, 120 N. E. 795, 796 (1918); Home 
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engaged in the latter business absolutely responsible for defamatory con- 
versations.”° 

The analogy, therefore, meets the issue but imperfectly; nor can the 
result be made to turn solely upon scientific principles. Questions of 
social policy must be considered. The price of safeguarding personal 
reputation may be too great if the usefulness of the radio is unduly 
curtailed. Moreover, because of its peculiar method of instantaneous 
transmission, so different from publication by a newspaper,”’ it seems 
undesirable to hold the broadcaster liable at his peril. Even the exercise 
of studio control could not prevent a careless or intended deviation from 
a speaker’s prepared address.”* In the absence of agency, therefore, a 
broadcasting station should be responsible for defamation only on the 
ground of negligence,” rather than on the basis of absolute liability.*° 

If this conception should not be adopted, treatment of broadcasting 
as a form of publication still leaves available the defense of privilege. 
The common law grants a qualified privilege to comment on matters of 
public interest or to discuss the conduct of public officials and candidates 
for public office.** This immunity, extending to the publisher as well 





Tel. Co. v. Granby & Neosho Tel. Co., 147 Mo. App. 216, 235, 126 S. W. 773, 
778 (1910). 

26 No decision has been found raising the question of a telephone company’s 
liability for the defamatory remarks of a patron. It is possible that a telephone 
company, being a public utility, would be accorded a privilege similar to that now 
granted to a telegraph company. No liability is imposed upon the latter for the 
bona fide and non-negligent transmission of a libelous message not manifestly 
defamatory. Peterson v. Western Union Tel. Co., 72 Minn. 41, 74 N. W. 1022 
(1898) ; see Smith, Liability of a Telegraph Company for Transmitting a Defama- 
tory Message (1920) 20 Cot. L. REv. 30, 369. 

27 See S. Davis, op. cit. supra note 2, at 164; Zo~t~maN, Cases on Air Law 
(1930) 447n. 

28 Although the station can immediately cut off a speaker, the Sorensen case 
would seem to establish that once the defamatory words have been uttered the 
broadcaster would be absolutely liable. If stopping the speech immediately could 
prevent liability, it would seem that the broadcaster is being held for negligence 
rather than for technical publication. 

Program control may offer an opportunity for avoiding liability. Because of 
the Sorensen case, station WCCO (Minneapolis) and station WEBC (Duluth- 
Superior) have inaugurated “ political rules” demanding an advance submission 
of manuscript. See BroapcastTinc, Aug. 1, 1932, at 12; cf. N. Y. Times, July 24, 
1932, at § ix, 7. However, the possibilities of deviation from the manuscript may 
seriously impair the efficacy of this provision. Moreover, § 18 of the Radio Act 
of 1927, coupled with General Order No. 31 of the Federal Radio Commission, cast 
serious doubt upon the validity of this type of censorship. See note 3, supra. The 
station is thus put in a position where it is prohibited from censoring political 
speeches, yet held responsible for the failure to censor. It was this situation which 
prompted the defendant in the Sorensen case to claim a general privilege by impli- 
cation from § 18 of the Radio Act. The court rejected this interpretation. 

29 This would depend on such circumstances as the speaker’s known character, 
the advance submission of a prepared speech, the opportunity for prevention or 
cutting off, and any possibility of anticipation. See S. Davis, op. cit. supra note 2, 
at 168, 169. 

80 Reasonable care does not justify a printer’s publication of a libelous 
writing. Peck v. Tribune Co., 214 U.S. 185 (1909) ; Corrigan v. Bobbs-Merrill Co., 
228 N. Y. 58, 126 N. E. 260 (1920). 

81 Snively v. Record Pub. Co., 185 Cal. 565, 198 Pac. 1 (1921); see Note 
(1928) 55 A. L. R. 854, 860. 
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as to the original utterer,*? is destroyed by excessive use, reckless or 
wanton publication, or malice.** Abuse by the writer terminates the 
privilege both for himself and for the publisher.** Consequently, this 
doctrine does little to relieve the broadcaster from responsibility for 
the speaker’s defamatory utterances. But there may be a general quali- 
fied privilege, independent of and not derived from the writer or original 
speaker, as in the case of telegraph companies.*® Possibly radio broad- 
casting, because of the peculiar circumstances under which it operates 
and because of the important part which it plays in national life, deserves 
a corresponding general privilege.** The responsibility of each station 
then would be conditioned upon its own abuse of privilege. Unless 
courts so extend the defense of privilege, or unless they adopt the theory . 
that a broadcaster furnishes the means for publication rather than pub- 
lishes himself, radio stations will be faced with an insurer’s responsibility 
for conduct over which they have no control. 





CONTRACTS TO ALTER THE RULES OF EVIDENCE. — Application of 
the “ arbitrary ” rules of evidence to litigation involving modern busi- 
ness has provoked widespread criticism.‘ Concrete proposals to modify 
the evidential law indicate an impatience with the frequently inequi- 
table result of permitting decisions to turn upon technicalities of proof.” 





32 Youmans v. Smith, 153 N. Y. 214, 47 N. E. 265 (1897). 

33 Putnam v. Browne, 162 Wis. 524, 155 N. W. g1o (1916); Otero v. Ewing, 
162 La. 453, 110 So. 648 (1926). There is considerable dispute whether bona fide 
misstatements destroy a qualified privilege. See Veeder, Freedom of Public Dis- 
cussion (1910) 23 Harv. L. Rev. 413; (1928) 26 Micu. L. Rev. 709; Note (1928) 
55 A. L. R. 854, 860. 

84 Citizens’ Life Ins. Co., Ltd. v. Brown, [1904] A. C. 423; Smith v. Streatfeild, 
[1913] 3 K. B. 764; see Opcers, Lipset AND SLANDER (6th ed. 1929) 283. But see 
Smith, supra note 26, at 383-93, for an opinion that the American doctrine is tend- 
ing the other way. 

35 Western Union Tel. Co. v. Brown, 294 Fed. 167 (C. C. A. 8th, 1923) ; see 
note 26, supra. The creation of a new privilege must rest upon the theory that the 
resulting public advantage outweighs any element of personal damage which may 
thereby be caused. See Toogood v. Spyring, 1 Cr. M. & R. 181, 183 (1834); 
London Ass’n for Protection of Trade v. Greenlands, Ltd., [1916] 2 A. C. 15, 22. 

86 See Smith, supra note 26, at 33, 47. A recent New York penal bill, extend- 
ing the law of libel to include “slander by radio”, specifically provided that a 
broadcaster might “ show in his defense that the matter complained of was broad- 
cast without his actual knowledge, or without his consent, by another who had no 
authority from him to disseminate such matter, and whose act was disavowed by 
him as soon as known.” See S. Int. 1607, § 1358 (March 4, 1932). The measure 
passed the Senate March 9, 1932, but died in the Assembly Codes Committee. A 
Minnesota bill incorporated a similar provision. S. F. 588, § 3 (1931); cf. note 10, 
supra. 


1 See, e.g., Baldwin, The Artificiality of Our Law of Evidence (1911) 21 YALE 
L. J. 104; McNaughton, A Business Man’s Opinion of the Law (1927) 61 Am. L. 
Rev. 780; Morgan, Rules of Evidence and the Legal Profession (1928) 30 N. C. 
Bar Ass’n Rep. 225; Shelton, Modernizing the Rules of Evidence (1923) 96 CENT. 
L. J. 380. 

2 See, e.g., Ehrich, Unnecessary Difficulties of Proof (1923) 32 YALE L. J. 436; 
L. Hand, Discussion of the Improvement of Technical Rules of Evidence (1923) 
1o Acap. oF Pot. Scr. Proc. 407; Remick, Reforms in Rules of Evidence (1916) 
9 Me. L. Rev. 185; Morcan, et al., Toe Law or Eviwence (1927) passim. 
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Although numerous reform statutes have been proposed,® and some 
significant modifications have been adopted,* the regulations of the 
- courts, in general, have withstood change. As a result, it has been left 
to the parties themselves to bring about innovations in the methods of 
proof.’ Contracts to alter or “ waive” rules of evidence provide an 
increasingly important means of attaining the desired simplification. 
The exclusionary rules have incurred perhaps the greatest disfavor. 
Stipulations and contracts abrogating, to some extent, the elaborate 
“ safeguards ” of the common law have frequently been presented in 
litigation. Where these merely varied procedure or methods of proof 
the courts have found little to condemn. Thus agreements waiving the 
best evidence rule,® dispensing with the qualifications of expert witnesses,’ 
broadening the scope of evidence allowable under the pleadings,* or ad- 
mitting depositions defective in minor details® have been liberally 
enforced. Likewise, an agreement to surrender a privilege is generally 
respected.'° But whether a provision removing the force of the hearsay 





3 See, e.g., Morcan, et al., THE Law or Evipence xix; UNirorM PRoor oF 
Statutes Act, see 9 Unir. LAws ANN. (1924) 241; id. (Supp. 1930) 229. In 1930 
the Committee on Scope and Reform suggested the appointment of a Committee on 
Uniform Acts Regarding Evidence. See HAaNpBooK oF THE NATIONAL CONFERENCE 
oF COMMISSIONERS ON UNIFORM STATE Laws (1930) 201 et seg. Following a pre- 
liminary report by the Committee on Uniform Acts Regarding Evidence, its life 
was prolonged to enable further investigation. See id. (1931) 424. 

4 The outstanding enactment of this character is the Massachusetts hearsay 
statute. Mass. Gen. Laws (1932) c. 233, $65; cf. R. I. Acts and Resolves 1927, 
c. 1048. In 1931, 23 states had adopted the Uniform Proof of Statutes Act. See 
HANDBOOK OF THE NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM STATE 
Laws (1931) 524. For minor enactments, see, e.g., Int. Rev. Stat. (Cahill, 1931) 
c. 51, §3; Mo. Star. ANN. (Vernon, 1932) § 1699, p. 3983; Ore. Cope ANN. (1930) 
§ 9-719. 

5 The development of arbitration as a method of settling legal disputes is per- 
haps the most important illustration of this tendency. See AMULREE, INDUSTRIAL 
ARBITRATION IN GREAT BriTAIN (1929); Sturces, A TREATISE ON COMMERCIAL 
ARBITRATION AND AWARDS (1930); cf. Note (1930) 43 Harv. L. REv. 809. 

6 Finch, Van Slyk & McConville v. Le Sueur County Co-op. Co., 128 Minn. 
73, 150 N. W. 226 (1914) ; Skibsaktieselskapet Bestum III v. Duke, 131 Wash. 467, 
230 Pac. 650 (1924) ; cf. Anderson Lumber Co. v. National Surety Co., 49 S. D. 235, 
207 N. W. 53 (1926). 

7 Brinck v. Bradbury, 179 Cal. 376, 176 Pac. 690 (1919); Ferber v. Cona, 
o1 N. J. L. 688, 103 Atl. 471_(1918). 

8 Yorkshire Ins. Co. v. Bunch-Morrow Motor Co., 212 Ala. 588, 103 So. 670 
(1925); Silverberg v. Kiesler, 74 Colo. 21, 217 Pac. 70 (1923); Johnson v. State 
ex rel. Slinkard, 80 Ind. 220 (1881) ; see Parks v. Pennsylvania R. R., 301 Pa. 475, 
479, 152 Atl. 682, 683 (1930). Contra: Mould v. Boehmer Coal Co., 237 S. W. 2c1 
(Mo. App. 1921). 

9 Allan v. Guaranty Oil Co., 176 Cal. 421, 168 Pac. 884 (1917); Lawson v. 
Steinbeck, 44 Cal. App. 685, 186 Pac. 842 (1919); Reagan v. Philadelphia Life Ins. 
Co., 165 Minn. 186, 206 N. W. 162 (1925); Grignon v. Shope, 100 Ore. 611, 197 
Pac. 317 (1921); cf. McCullough v. Auditore, 215 App. Div. 89, 212 N. Y. Supp. 
628 (1925). 

10 Adreveno v. Mutual Reserve Fund Life Ass’n, 34 Fed. 870 (E. D. Mo. 1888) 
(waiver of physician-patient privilege in insurance policy); Hickman v. London 
Assurance Co., 184 Cal. 524, 195 Pac. 45 (1920) (self-incrimination) ; Trull v. 
Modern Woodmen of America, 12 Idaho 318, 85 Pac. 1081 (1906) (physician- 
patient) ; Sovereign Camp v. Farmer, 116 Miss. 626, 77 So. 655 (1918) (physician- 
patient) ; Modern Woodmen of America v. Angle, 127 Mo. App. 94, 104 S. W. 297 
(1907) (physician-patient) ; see 1 WiGMorE, EvweNnce (2d ed. 1923) 98; 4 id. 
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objection in its entirety would be accorded a similar effect would seem to 
be an open question.** While no state has expressly invalidated such a 
contract, occasional refusal to permit a verdict to rest solely upon hear- 
say ** might indicate that some courts, at least, would look with 
disfavor upon the contract.* A denial of validity might rest upon the 
belief that the court should not be forced to try a case by unusual 
methods.’* However, stipulations admitting specific types of hearsay 
have met with judicial approval,’ and there have been some indications 
that this attitude would be extended to a broader provision.‘* If the 
effect of the agreement is to present to the court and jury additional 
facts, thus permitting a more accurate determination of the merits of 
the controversy, objection to this procedure seems unjustified.1* 





§ 2275. There is but one argument that can be raised against the enforcement of a 
contract to surrender a privilege. The same policy of fostering a relationship which 
the state believes desirable, that gave rise to the privilege in the first instance, may 
be invoked to deny effect to such a contract. Thus by statute in a number of 
jurisdictions the physician-patient privilege cannot be contracted away before 
trial. See, e.g., Mrnn. Stat. (Mason, 1927) § 9814; N. Y. C. P. A. (1920) § 354. 

11 See Chafee, Progress of the Law, Evidence (1922) 35 Harv. L. REv. 302, 307. 

12 The problem has arisen where hearsay evidence has been admitted without 
objection. A number of courts, while subscribing to the general doctrine that ob- 
jections not taken at trial are unavailable, nevertheless will not allow a verdict to 
rest solely upon hearsay testimony. Tipler-Grossman Lumber Co. v. Forrest City 
Box Co., 148 Ark. 132, 229 S. W. 17 (1920) semble; Brooks v. Pitts, 24 Ga. App. 
386, 100 S. E. 776 (1919) ; Hoover v. Empire Coal Co., 149 Ill. App. 258 (1909) ; 
People v. Decker, 143 App. Div. 590, 127 N. Y. Supp. 1059 (1911); Hirsch v. 
Lehigh Valley R. R., 174 N. Y. Supp. 68 (App. T. 1919) semble; Leichtung v. 
Natkin, 192 App. Div. 788, 183 N. Y. Supp. 1 (1920); Graham Nat. Bank v. 
Beavers, 290 S. W. 529 (Tex. Civ. App. 1927); see Pataky v. Allen Motor Co., 
100 Pa. Super. 343, 345 (1930); Fanall v. Hood, 32 S. W.(2d) 480, 483 (Tex. Civ. 
App. 1930) ; Note (1931) 65 U.S. L. Rev. 605. 

18 The distinction between a contract before trial and a waiver at trial by 
failure to object is obvious. If, despite the added policy against permitting objec- 
tions to be raised for the first time on appeal, these courts refuse to permit a verdict 
to rest solely on hearsay, it would seem that in such jurisdictions no more effect 
could logically be accorded hearsay evidence admitted by contract of the parties. 

14 See Nute v. Hamilton Mutual Ins. Co., 6 Gray 174, 184 (Mass. 1856) ; Chafee, 
supra note 11, at 307. 

15 Behrens v. Kruse, 132 Minn. 69, 155 N. W. 1065 (1916) (stipulation as to 
testimony absent witness would give, if present); Folts v. Globe Life Ins. Co., 
119 Neb. 143, 227 N. W. 455 (1929) (stipulation that parties could submit affi- 
davits); Ferber v. Cona, 91 N. J. L. 688, 103 Atl. 471 (1918) (contract to admit 
written testimony of expert without cross-examination or disclosure of the name 
of the expert); Thompson v. Fort Worth & R. G. Ry., 31 Tex. Civ. App. 583, 73 
S. W. 29 (1903) (to avoid necessity for a bill to perpetuate testimony, the parties 
contracted to admit earlier statements of a sick witness, in the event that he 
should die) ; Skibsaktieselskapet Bestum III v. Duke, 131 Wash. 467, 230 Pac. 650 
(1924) (letter from a third party admitted by contract of the parties) ; cf. Lipps 
v. Markowitz, 84 N. Y. Supp. 172 (App. T. 1903) (during the trial the parties stipu- 
lated that all prior objections to evidence should be waived) ; see The Sac & Fox 
Indians, 220 U. S. 481, 488 (1910). Despite the previous refusal of the Georgia 
court to permit a verdict to rest upon hearsay alone (note 12, supra), on an appeal 
from the proceedings of a workmen’s compensation commission a contract admit- 
ting hearsay was upheld. Langston v. Maryland Casualty Co., 43 Ga. App. 854, 
160 S. E. 823 (1931). 

16 See The Sac & Fox Indians, 220 U. S. 481, 488 (1910); Lipps v. Markowitz, 
84 N. Y. Supp. 172, 173 (App. T. 1903) ; Ideal Bakery v. Schryver, 43 Wyo. 108, 119, 
299 Pac. 284, 288 (1931). 

17 There may be a valid objection to contracts totally abrogating the hearsay 
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A far different situation is presented when the contract serves to 
exclude from the consideration of the court evidence otherwise com- 
petent and relevant.’* Accident insurance policies frequently provide 
that the insurer shall not be liable in the event of death or injury from 
the discharge of firearms unless the accidental cause shall be established 
by the testimony of an eyewitness other than the insured or the claim- 
ant.’ Similarly, life insurance policies attempt to avoid the seven 
year presumption of death by providing that disappearance alone shall 
not constitute proof of the decease of the insured.”° In construing the 
“ eyewitness ” clause several courts have upheld the validity of the 
agreement on the ground that the words, in effect, constitute a condition 
precedent to liability and thus should be treated as any other excep- 
tion of risk in the policy.2* Such a construction raises the difficulty 
that until there has been proof of accident by an eyewitness at the 
trial, no duty has been laid upon the insurer and no breach of the 





rule on the ground that the safeguard of cross-examination is thereby eliminated. 
Cf. Morgan, The Relation Between Hearsay and Preserved Memory (1927) 40 Harv. 
L. Rev. 712, 714. But experience under the Massachusetts hearsay statute indicates 
that the benefits to be gained by a more liberal admission of hearsay, at least where 
the declarant is unavailable, compensate for this defect. See Morcan, e¢ al., THE 
Law oF EvipENCE 93, Appendix C. Cf. Mass. Gen. Laws (1932) c. 233, § 65. 

18 Provisions in surety bonds that a voucher or other proper evidence of pay- 
ment by the surety shall be “ conclusive evidence ” against the principal are to be 
distinguished from contracts to alter the rules of evidence. But see 1 WicmMorE, 
EvIpENCE 104. The provision, in essence, is one of the substantive law of surety- 
ship, since the only issue involved is that of payment in good faith, and there is no 
restriction upon the method by which this is to be proved. The clauses have been 
upheld in a number of decisions. U. S. Fidelity & Guaranty Co. v. Baker, 136 Ark. 
227, 206 S. W. 314 (1918) ; Guarantee Co. of North America v. Pitts, 78 Miss. 837, 
30 So. 758 (1901) ; Fidelity & Casualty Co. of N. Y. v. Harrison, 274 S. W. 1002 
(Tex. Civ. App. 1925). But, due to the inequality of the bargaining power of the 
parties, some courts have denied effect to the provision. Fidelity & Deposit Co. 
of Md. v. Davis, 129 Kan. 790, 284 Pac. 430 (1930); Guarantee Co. of North 
America v. Charles, 92 S. C. 282, 75 S. E. 387 (1912); cf. Fidelity & Deposit Co. 
of Md. v. Nordmarken, 32 N. D. 19, 155 N. W. 669 (1915). 

19 See, e.g., Schumacher v. National Travelers Benefit Ass’n, 118 Kan. §23, 
235 Pac. 844 (1925). This type of clause must be distinguished from one 
merely requiring the presence of an eyewitness without the further requirement of 
his testimony. So. Travelers’ Ass’n v. Shattuck, 2 S. W.(2d) 568 (Tex. Civ. App. 
1928) ; cf. Connell v. Iowa State Traveling Men’s Ass’n, 139 Iowa 444, 116 N. W. 820 
(1908). The latter merely provides for an exception of risk, and does not involve 
a question of evidence. 

20 The typical clause provides that disappearance “shall not be regarded as 
evidence of death or of any right to recover.” See, e.g., Fleming v. Merchants’ Life 
Ins. Co., 180 N. W. 202 (Iowa 1920), aff'd on rehearing, 193 Iowa 1164, 188 N. W. 
703 (1922) (clause held invalid). Several variations attempt to accomplish the same 
end without alteration of the rules of evidence. One type provides that disappear- 
ance of six months’ duration shall be ground for suspension. See Royal Arcanum v. 
Vitzthum, 128 Md. 523, 524, 97 Atl. 923 (1916) (clause held valid). Another 
type provides that action must be brought within three years from the date of 
death of the insured. Cf. Eklund v. Supreme Council of Royal Arcanum, 152 
ym 20, 187 N. W. 826 (1922). But cf., e.g., N. D. Comp. Laws Ann. (1913) 

5927. 

21 Becker v. Interstate Business Men’s Accident Ass’n, 265 Fed. 508 (C. C. A. 
8th, 1920); Interstate Business Men’s Accident Ass’n v. Adams, 178 Ark. 856, 
13 S. W.(2d) 591 (1929); Schumacher v. National Travelers Benevolent Ass’n, 
118 Kan. 523, 235 Pac. 844 (1925); Lundberg v. Interstate Business Men’s Acci- 
dent Ass’n, 162 Wis. 474, 156 N. W. 482 (1916). 
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policy agreement has occurred; hence no cause of action has accrued 
to the claimant. Logically, the provision must be regarded as a condi- 
tion subsequent to liability and therefore designed to alter the rules of 
evidence. And this has been the usual interpretation of the courts.?* 
When so regarded, the validity of provisos of this type has often been 
denied.** Refusal to enforce the clause may be explained on the 
basis of the “ lion and the lamb” policy dominating insurance law,”* 
or as a further illustration of a deep-rooted prejudice against agreements 
that will “ oust the court of jurisdiction.” *° Mere criticism of this 
reasoning, however, does not justify a holding that agreements of this 
character should be sustained. The argument has been advanced that 
the parties should be free to contract for as little or as much as they 
please however the result may alter methods of judicial proof.2® And 
on this ground the clauses have sometimes been supported in the 
courts.** But if the parties resort to a judicial determination of their 
disputes, a contract to deprive the court of relevant testimony, or to 
restrict its judgment to a finding based upon incomplete facts, stands 
on a different ground than one admitting evidence that would otherwise 





22 FE.g., Roeh v. Business Men’s Protective Ass’n, 164 Iowa 199, 145 N. W. 479 
(1914); Rollins v. Business Men’s Accident Ass’n, 204 Mo. App. 679, 220 S. W. 
1022 (1920) ; cf. McCormick v. Woodmen of the World, 57 Cal. App. 568, 207 Pac. 
943 (1922); Porter v. Home Friendly Soc., 114 Ga. 937, 41 S. E. 45 (1902); Utter 
v. Travelers’ Ins. Co., 65 Mich. 545, 32 N. W. 812 (1887); see 1 WicmMorg, Evr- 
DENCE § 7a. 

23 “ Eyewitness ” clauses: Utter v. Travelers’ Ins. Co., 65 Mich. 545, 32 N. W. 
812 (1887) (policy required “direct and positive proof”); Rollins v. Business 
Men’s Accident Ass’n, 204 Mo. App. 679, 220 S. W. 1022 (1920). 

“ Disappearance ” clauses: McCormick v. Woodmen of the World, 57 Cal. App. 
568, 207 Pac. 943 (1922); Gaffney v. Royal Neighbors of Am., 31 Idaho 549, 
174 Pac. 1014 (1918); Fleming v. Merchants’ Life Ins. Co., 180 N. W. 202 (Iowa 
1920), aff’d on rehearing, 193 Iowa 1164, 188 N. W. 703 (1922) ; Modern Woodmen 
of America v. Hurford, 193 Ky. 50, 235 S. W. 24 (1921) ; Cobble v. Royal Neigh- 
bors of Am., 291 Mo. 125, 236 S. W. 306 (1921). In a number of cases involving 
“ disappearance ” clauses, added by a later enacted by-law, the clause was likewise 
held invalid. Richey v. Sovereign Camp of Woodmen of the World, 184 Iowa 
10, 168 N. W. 276 (1918) ; Modern Woodmen of Am. v. Michelin, ror Okla. 217, 
225 Pac. 163 (1924); Arden v. United Artisans, 124 Ore. 225, 264 Pac. 373 (1928) ; 
Sovereign Camp of Woodmen of the World v. Robinson, 187 S. W. 215 (Tex. Civ. 
App. 1916); Fordyce v. Modern Woodmen of Am., 129 Wash. 364, 225 Pac. 434 
(1924). 

24 See, e.g., Modern Woodmen of Am. v. Michelin, 101 Okla. 217, 224, 225 Pac. 
163, 169 (1924). It is this policy which underlies the enactment of the “ bold face 
type” statutes common in many states. Cf., e.g., Int. Rev. Stat. (Cahill, 1931) 
c. 73, § 468; Wis. Stat. (1931) § 204.31. 

25 See 1 WicmorE, EvIDENCE 96, 107. 

26 See 1 Wicmore, Evipence § 7a. However, stipulations as to domestic law 
will not be enforced. Hutchins v. Hanna, 159 N. W. 199 (Iowa 1916). Nor will 
the courts permit stipulations as to matters judicially known to be untrue. Wright 
Lumber Co. v. Ripley County, 270 Mo. 121, 192 S. W. 996 (1917). 

27 “ Eyewitness ” clause: Roeh v. Business Men’s Protective Ass’n, 64 Iowa 
199, 145 N. W. 479 (1914). 

“ Disappearance ” clauses: Porter v. Home Friendly Soc., 114 Ga. 937, 41 S. E. 
45 (1902) ; Steen v. Modern Woodmen of Am., 296 IIl. 104, 129 N. E. 546 (1921); 
Kelly v. Supreme Council of Catholic Mutual Benefit Ass’n, 46 App. Div. 79, 
61 N. Y. Supp. 394 (1899) ; McGovern v. Brotherhood of Locomotive Firemen & 
Engineers, 31 Ohio C. C. 243 (1909), aff'd, 85 Ohio St. 460, 98 N. E. 1128 (1911). 





LEGISLATION 143 


have been barred by an exclusionary rule.** One contract is an im- 
pediment to ascertaining the facts, the other aids in the final determina- 
tion of the true situation. Differentiation upon this basis provides 
a desirable flexibility in dealing with the exclusionary rules of proof, 
yet safeguards the litigants by assuring a complete and adequate de- 
termination of the issues. 
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THE FEDERAL TAXING PowER AS A MEANS OF ESTABLISHING A 
UNIFIED BANKING SysTEM. — Bank suspensions since 1929? have fo- 
cused attention upon the existing machinery of governmental super- 
vision.2 Although the influence of the depression is recognized, the 
presence of defects in the banking structure is frequently urged as a 
major cause of the number of suspensions.* Banking experts maintain 
that improved financial stability is impossible so long as banking laws 
continue to be dissimilar,* and competition among banking systems fos- 
ters less stringent regulation.® The remedy suggested is a unified system 





28 A stipulation as to the facts, of course, stands upon a different ground. The 
parties are there not asking the court to determine the facts upon incomplete data, 
but have themselves agreed as to what they are. No question of alteration of 
the rules of evidence is presented by such a stipulation. 


1 The following table indicates the number of annual suspensions. 
Year All banks National banks State banks 
1929 642 64 578 
1930 1345 161 1184 
1931 2298 409 1889 
1932 (To Aug. 31) 996 205 791 


See Annual Report of the Federal Reserve Board for 1931, H. R. Doc. No. 37, 72d 
Cong. 1st Sess., 125; 18 Fep. Res. Buty., Jan—Sept., 1932. It has been suggested 
that the decrease in the number of suspensions during 1932 is due to the operations 
of the Reconstruction Finance Corporation. See Hearings before Committee on 
Banking and Currency, Sen., 72d Cong. 1st Sess., 250. 

2 The widespread discussion of banking problems led to, and was in turn 
stimulated by, extensive hearings conducted by congressional committees. See 
Hearings before Committee on Banking and Currency, H. R., 71st Cong. 2d Sess.; 
Hearings before Sub-Committee of Committee on Banking and Currency, Sen., 
71st Cong. 3rd Sess.; Hearings before Committee on Banking and Currency, Sen., 
72d Cong. 1st Sess. 

3 See Spahr, Bank Failures in the United States (1932) 22 Am. Econ. Rev. 
(Supp.) 208, 214 et seg.; Hearings before Sub-Committee, Sen., supra note 2, 
at 220 (testimony of Edmund Platt, former member of Federal Reserve Board) ; 
id. at 317 (Charles E. Mitchell of National City Bank of N. Y.). 

4 See Sen. Rep. No. 584, 72d Cong. 1st Sess., at 2. The variations in the pre- 
vailing state banking regulations are brought out by tabulations in Lee, Trends in 
State Banking Legislation (1931) 23 AM. BANKERs’ Ass’N J. 617. 

5 In his testimony before the Senate Sub-Committee, Governor Harrison of 
the Federal Reserve Bank of N. Y. pointed out that “competition between the 
Federal and State governments, or between the various State governments, to in- 
crease the number of their own organizations has .. . led to the adoption of 
liberalizing laws which have made possible . . . developments” contributing to 
present difficulties. See Hearings before Sub-Committee, Sen., supra note 2, at 33. 
Other banking experts spoke in a similar vein. See, e.g., id. at 353 (Owen D. 
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of commercial banking under federal control.* Since no single state has 
authority to supervise the operations of all the constituents of inter- 
state combinations,’ this unification is also asserted to be necessary to 
cope with the development of chain and group banking across state 
lines.* Yet, in spite of demand for such reform, advocates of unifi- 
cation have refrained from drafting bills to achieve that objective be- 
cause they have believed that Congress lacks the necessary power.® 
Suggested plans seek to attain the desired unification (1) by encour- 
aging affiliation with the national system by granting power to establish 
branches beyond state boundaries,’® or (2) by compelling all commer- 
cial banks to operate under federal supervision.‘ Earlier statutes en- 





Young) ; id. at 618 (Senator Glass); Hearings before Committee on Banking and 
Currency, Sen., supra note 2, at 395 (Eugene Meyer, Governor of the Federal 
Reserve Board). See also Fisher, Federal Control of Commercial Banking: A 
Proposal (1927) 35 J. Pot. Econ. 417, 419; Willis, What Shall We Do With Our 
Banks? (1932) 134 NATION 422. 

6 See Willis, supra note 5, at 425; Fisher, supra note 5, at 421; Hearings before 
Sub-Committee, Sen., supra note 2, at 317 (Charles E. Mitchell) ; id. at 353 (Owen 
D. Young); Hearings before Committee on Banking and Currency, Sen., supra 
note 2, at 292, 395 (Senator Glass) ; id. at 395 (Governor Meyer). However, senti- 
ment in favor of a single, unified system is not universal among bankers. See 
Beebe, A National View of State Banks (1931) 24 AM. BANKERS’ Ass’N J. 217; 
Hearings before Sub-Committee, Sen., supra note 2, at 397 (Melvin W. Traylor). 

7 See Cartinhour, Federal Regulation of Group Banking (1931) 123 BANKERS 
Mac. 771. State or national officials can determine the condition of the units of a 
group within their jurisdiction. But a system by which a single officer or depart- 
ment is given visitorial powers over all constituents allows more adequate super- 
vision over the group than is possible where only piecemeal examinations can be 
made. See Hearings before Committee on Banking and Currency, H. R., supra 
note 2, at 1025. 

8 See Cartinhour, supra note 7. In June, 1930, 289 group and chain banking 
organizations controlled 2,144 banks. Their loans and investments amounted to 
about one-fifth of the total loans and investments of all banks in the United States. 
See Rep. COMPTROLLER OF CURRENCY (1930) 3. The extent to which these groups 
operate across state lines is uncertain, but it is clear that such a practice does exist. 
For example, the Northwest Bancorporation includes state and national banks 
located in Iowa, Minnesota, Montana, Nebraska, North Dakota, South Dakota, 
Washington, and Wisconsin. See Hearings before Sub-Committee, Sen., supra 
note 2, at 571. 

® During the hearings, Senator Glass stated that the Attorney General had con- 
firmed his own opinion that Congress could not compel unification. See Hearings 
before Committee on Banking and Currency, Sen., supra note 2, at 395. Governor 
Meyer replied that he believed Congress possessed the requisite power. Senator 
Glass then offered to sponsor a bill if constitutional obstacles could be met. 
Id. at 395. The Federal Reserve Board is reported to be drafting a bill which 
would force all commercial banks into a single system. See U.S. Daily, April 5, 
1932, at 2192. But the features of its tentative draft have not yet been announced. 

10 See Rep. COMPTROLLER OF CURRENCY (1929) 5, 9; id. (1930) 4; Pole, Exten- 
sion of the Branch Banking System, 10 Conc. Dic. 308 (1931) ; Ostrolenk, Abolish- 
ing State Banks vs. Branch Banking (1931) 123 BANKERS’ MAc. 43, 46. But see 
Minority Report of Committee on Banking and Currency, Sen. Rep. 584, part II, 
72d Cong. 1st Sess. 

According to the Federal Reserve Board’s tabulation of existing state laws con- 
cerning branch banking, nine states permit state-wide branches; fourteen allow 
branches within limited areas; eighteen forbid all branch banking; and seven have 
no laws specifically dealing with branch banking. See (1932) 18 Fep. Res. Butt. 


11 See the statements cited in note 6, supra. 
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larging the powers of national banks in order to allow them to compete 
more effectively with state banks have been carefully framed to avoid 
conflict with local laws.’* But the language of cases upholding those 
statutes indicates that Congress is not compelled to respect state pro- 
hibitions.** And, in view of the establishment of branches in several 
states by the Second United States Bank, the first plan cannot be re- 
garded as novel.'* Constitutional objections to congressional authori- 
zation of unrestricted branch banking, therefore, are unlikely to be 
sustained. State laws purporting to limit such grant of powers would 
probably be futile.*° 

The taxing power,’® however, may afford Congress a means for the 
establishment of a system of unified control without fostering a depar- 
ture from prevalent unit banking practices.1’ The statute upheld in 
Veazie Bank v, Fenno,\* imposing a prohibitive tax on state bank notes, 





12 See, e.g., 40 STAT. 967, 968 (1918), 12 U.S. C. § 248k (1926) (authorizing 
national banks to act in fiduciary capacities only where state laws confer such 
powers on competing state banks); cf. First Nat. Bank of Bay City v. Fellows, 
244 U.S. 416 (1917) ; Burnes Nat. Bank v. Duncan, 265 U.S. 17 (1924) ; 44 Start. 
1228 (1927), 12 U. S. C. Supp. I §36 (1928) (McFadden Act, authorizing na- 
tional banks to establish branches within city of parent bank where branches are 
permitted by state law). See also Rep. CoMPTROLLER OF CURRENCY (1930) 4. 

18 See First Nat. Bank of Bay City v. Fellows, 244 U.S. 416, 420 (1917); 
Burnes Nat. Bank v. Duncan, 265 U.S. 17, 24 (1924). See also Breckinridge, Con- 
stitutionality of Federal Branch Bank Legislation (1925) 19 Itu. L. Rev. 629; 
The Constitutional Power of Congress to Authorize the Establishment of Branches 
by National Banks Irrespective of State Laws, in Hearings before Sub-Committee, 
Sen., supra note 2, at 77-81. 

14 The statute authorizing such branches was upheld in McCulloch v. Maryland, 
4 Wheat. 316 (U.S. 1819), and in Osborn v. U. S. Bank, 9 Wheat. 738 (U.S. 1824). 
However, the exact question here involved was not raised in those cases since there 
were no prohibitory state laws. Cf. note 10, supra. 

15 “ National banks are instrumentalities of the Federal government. ... It 
follows that an attempt, by a State, to define their duties or control the conduct 
of their affairs is absolutely void, wherever such attempted exercise of authority 
expressly conflicts with the laws of the United States... .” Davis v. Elmira Sav. 
Bank, 161 U. S. 275, 283 (1896). It is difficult to perceive how a state law existing 
at the time Congress authorizes branch banking can be any more effective to 
delimit the power of national banks than a state law passed subsequent to the 
federal legislation. In the latter situation the state law must submit to the para- 
mount authority of the federal law. McCulloch v. Maryland, 4 Wheat. 316 (U. S. 
1819) ; Osborn v. U. S. Bank, 9 Wheat. 738 (U.S. 1824) ; see Farmers’ & Mechanics’ 
Nat. Bank v. Dearing, 91 U. S. 29, 34 (1875); Easton v. Iowa, 188 U. S. 220, 230 
(1903). 

16 The possibility of employing the commerce power to achieve unification is 
beyond the scope of this note. There is a discussion in Collins, The Constitutional 
Power of Congress to Enforce a Single System of Commercial Banking, in Hearings 
before Sub-Committee, Sen., supra note 2, at 647-49. 

17 The authorization of extended branch banking is strenuously opposed by 
many persons who fear that its result would be to concentrate control over the 
credit facilities of the nation in a small group of bankers. See (1932) 124 
Bankers’ Mac. 583; McWhirter, The Unit Bank Accepts the Challenge (1932) 
25 Am. Banxers’ Ass’n J. 11. In view of this opposition to branch banking, 
apr expediency may require that unification be achieved in some other manner, 
if at all. 

18 8 Wall. 533 (U.S. 1869). The statute imposed upon all banks a “ tax of ten 
per centum on the amount of notes of any person, State bank, or State banking 
association, used for circulation, and paid out by them” after a specified date. 
14 STaT. 146 (1866). The tax on notes issued by national banks was at that time 
less than two per cent. 12 Stat. 712 (1863). 
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offers a possible model for legislation which would coerce all commercial 
banks into membership in the national banking system. That a law 
levying a higher tax on checks drawn on state banks than on those 
drawn on national banks would produce this result is obvious.'® 
Whether the suggested statute would be held constitutional today de- 
pends largely upon the extent to which the Child Labor Tax Case *° and 
Hill v. Wallace ** have qualified the Veazie Bank case. A study of the 
legal question necessarily involves a comparison of the underlying facts. 
In 1866, bank notes constituted the primary medium of exchange; *? 
today, checks have largely supplanted currency.** At the earlier date, 
circulating notes of both state and national banks were subject to a 
federal tax; ** at present, checks drawn on all banks are subject to a 
like levy.*° But there is at least one important difference. The circula- 
tion of state bank notes at varying discounts in the 1860’s made assur- 
ance of their value absolutely essential; °° there are few indications that 
the present need for uniform control over deposit credit is so acute. 
Veazie Bank v. Fenno was rested on two grounds: (1) the levy was 
an excise tax, and therefore the Court might not declare it invalid be- 
cause it bore heavily on certain corporations; *7 (2) Congress might use 
this means of securing a uniform currency.** The argument that the 
tax was invalid because its obvious purpose and inevitable effect was to 
destroy existing state banks was rejected.*® Even though checks now 
perform many of the functions of money, no cases furnish a basis for 





—* 

19 Of course, it is recognized that any suggestion tending to centralize control 
over banking must face serious political opposition. But Senator Glass does not 
seem to regard the political aspect as hopeless. See note 9, supra. 

20 259 U.S. 20 (1922). 21 259 U.S. 44 (1922). 

22 See Conant, History oF Mopern Banks oF Issue (2d ed. 1896) 339; WurrE, 
Money AND BANKING (5th ed. 1914) 318 et seq. 

23 It has been estimated that over ninety per cent of all payments of money in 
the United States are made by check. See Harr & Harris, BANKING THEORY AND 
Practice (1930) 5; Wricnt, Money, Crepit, AND BANKING PRINCIPLES (1926) 
377; Fisher, supra note 5, at 421. These estimates find support in the report of 
the operations of Federal Reserve Banks where the following table appears: 


Year Checks handled Currency and coin 
received and counted 
1928 $301,703,814,000 $13,766,676,000 
1929 367,215,123,000 15,260,648,000 
1930 324,883,021,000 14,800,343,000 
1931 248,172,956,000 13,254,583,000 


See Annual Report of Federal Reserve Board for 1931, supra note 1, at 15. 

24 32 Stat. 712 (1863). 

25 47 Stat. 276 (1932), 26 U.S. C. A. § 375: (1932). “‘ There is hereby im- 
posed a tax of two cents upon . . . Checks, drafts, or orders for the payment of 
money drawn upon any bank, banker, or trust company; such tax to be paid by the 
maker or drawer.” It is apparent that this statute would require very little altera- 
tion to give it the effect produced by the Act of 1866, supra note 18. 

26 See WHITE, MoNEy AND BANKING (5th ed. 1914) 318. See also Fire, SocraL 
AND INDUSTRIAL CoNnpDITIONS DuRING THE Civit War (1910) 111, 114; CONANT, 
op. cit. supra note 22, at 343. 

27 See Veazie Bank v. Fenno, 8 Wall. 533, 548 (U. S. 1869). 

28 Td. at 549. 

29 “ |. the judicial cannot prescribe to the legislative departments of the 
government limitations upon the exercise of its acknowledged powers. The power 
to tax may be exercised oppressively upon persons, but the responsibility of the 
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believing that the second ratio decidendi would support a prohibitive 
tax on checks drawn on state banks. 

However, the power of Congress to levy excises without the amounts 
thereof being subject to judicial limitation was reaffirmed in McCray v. 
United States.*° But the Child Labor Tax Case imposed a serious limi- 
tation upon that power.* In that case the Court stressed the presence 
of detailed regulatory provisions on the face of the statute being con- 
sidered.** For that reason it was adjudged not to be an excise, and 
therefore invalid. The McCray and Veazie Bank cases were distin- 
guished on the ground that no regulatory details appeared on the face 
of the statutes there involved.** Although this distinction may not ap- 
pear substantial, it does tend to impose some limitation upon the exer- 
cise of the taxing power to reach results not otherwise within the con- 
gressional sphere. Under this distinction, only where Congress can 
attain its objective merely by taxing some commodity described in 
terms of its inherent characteristics can Congress regulate by taxation.** 
This technique would not lend itself to a regulation of wages, a require- 
ment that empleyers provide safety devices for employees, or similar 
social proposals. As a practical matter, any statute directed to such an 
end would necessarily embody explicit regulations which would bring 
the legislation clearly within the Child Labor Tax Case. 





legislative is not to the courts... .” Jd. at 548. Justices Nelson and Davis dis- 
sented on the ground that the tax destroyed the power of the states to incorporate 
banks. See id. at 554-55. 

30 195 U.S. 27, 60 (1904). Congress imposed a tax on oleomargarine colored 
to resemble butter. 32 Star. 194 (1902), 26 U. S. C. $546 (1926). The Court 
refused to hold that the statute was regulatory rather than fiscal merely because 
the tax was burdensome, and sustained the statute. The relation of this case to the 
general question of the power of Congress to regulate by means of a tax is dis- 
cussed in Powell, Child Labor, Congress, and the Constitution (1922) 1 N. C. L. 
Rev. 61; Sutherland, The Child Labor Cases and the Constitution (1923) 8 Corn. 
L. Q. 338, 357. 

31 259 U. S. 20 (1922). The Child Labor Tax Law imposed a tax on the net 
profits of any establishment in which children known to be under specified ages 
were employed. It contained provisions for the inspection of such establishments 
by officials of the Treasury and/or Labor Departments. 40 STaT. 1057, 1138 
(1919). 

In Hill v. Wallace, 259 U. S. 44 (1922), the Future Trading Act, (42 Star. 187 
(1921) ), imposing a prohibitive tax upon sales of grain for future delivery except 
where the contracts were made in compliance with regulations set out in the 
statute, was held unconstitutional. The Court ruled that the statute was a poorly 
concealed attempt to use the taxing power for the purpose of regulating transactions 
over which Congress had no power. However, in the opinion, Chief Justice Taft 
indicated that such a statute might be sustained if it appeared that Congress had 
found the described transactions to be “ directly interfering with interstate com- 
merce so as to be an obstruction or a burden thereon ” (259 U. S. at 69), and that 
the statute was intended to remove the obstruction or burden. The Grain Futures 
Act (42 Stat. 998 (1922), 7 U. S. C. $1 (1926)), embodying this suggestion, was 
sustained in Chicago Board of Trade v. Olsen, 262 U. S. 1 (1923). See Powell, 
supra note 30; Sutherland, supra note 30. 

82 After pointing to the regulatory features, Chief Justice Taft said, “In the 
light of these features of the act, a Court must be blind not to see that the so-called 
tax is imposed to stop the employment of children within the age limits prescribed. 
Its prohibitory and regulatory effect and purpose are palpable. All others can see 
and understand this. How can we properly shut our minds to it?” 259 U.S. 20, 
37 (1922). 

33 See 259 U.S. 20, 42 (1922). 84 See Powell, supra note 30. at 72. 
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The Court has declared that it “ might not be permitted under pre- 
vious decisions . . . to infer solely from its heavy burden ” that a stat- 
ute imposing “ an excise on a commodity or other thing of value” in- 
tends a prohibition instead of a tax.*° But the presence of regulatory 
details in the Child Labor Tax Law and the Future Trading Act made 
this step unnecessary.*® The point would be raised by a statute, such as 
the suggested check tax, merely imposing a burdensome excise. Deter- 
mination of this question would probably depend upon whether the 
Court regarded the partial restraint imposed upon Congress by the test 
of the Child Labor case as sufficient to preserve the essential nature of 
our federal system.** And the Court’s attitude toward centralization 
of governmental authority over commercial banking and the economic 
urgency of the remedy would undoubtedly enter into the decision. 

There is the further question, apart from the Child Labor case, 
whether the limitations of the equal protection clause ** would be ap- 
plied to a federal tax the prohibitory features of which affected state 
banks exclusively. In Heiner v. Donnan,** decided in the 1931 Term, 
the Court for the first time determined that a federal tax statute created 
an arbitrary classification *° and was therefore invalid. On the other 
hand, Veazie Bank v. Fenno is a precedent for the validity of the classi- 
fication of banks which Congress might adopt in a statute designed to 
drive state banks into the national system.** 





35 See Child Labor Tax Case, 259 U. S. 20, 36 (1922) ; Hili v. Wallace, 259 U.S. 
44, 67 (1922). 36 See note 31, supra. 

37 There is little dispute that if the Child Labor Tax Law had been held valid, 
Congress would have acquired a device permitting unlimited federal encroachment 
on those powers reserved to the states. That the distinction suggested in the Child 
Labor case would still permit some measure of encroachment is apparent. But in 
order to avoid overruling the McCray case, the Court might be willing to sanction 
the relatively few excursions which Congress could make after the limitation im- 
posed upon that case by the language of the Child Labor and Hill cases. 

38 The clause as contained in the Fourteenth Amendment limits only the 
power of the states. There is no counterpart in the Fifth Amendment, which 
operates restrictively on federal authority. It has been suggested that there is no 
substantial reason why the requirements of due process with respect to classifica- 
tion for tax purposes should be different where a federal levy, rather than a state 
tax, is involved. See Note (1926) 40 Harv. L. Rev. 118, 122. But until the case 
of Heiner v. Donnan, 285 U. S. 312 (1932), the distinction was observed. See 
Brushaber v. Union Pac. R. R., 240 U. S. 1, 24 (1916); LaBelle Iron Works v. 
United States, 256 U. S. 377, 392 (1921) ; Powell, supra note 29, at 69. 

89 285 U.S. 312 (1932). The statute created a conclusive presumption that all 
gifts made within two years preceding the death of the donor were made in con- 
templation of death and so were to be included in the valuation of his estate for 
taxing purposes. It was attacked as being arbitrary and violative of the Fifth 
Amendment. The Court held the tax invalid, on the authority of Schlesinger v. 
Wisconsin, 270 U. S. 230 (1926). That case applied the equal protection clause of 
the Fourteenth Amendment to a state tax. Nevertheless, Mr. Justice Sutherland, 
speaking for the majority, said, “ Nor is it material that the Fourteenth Amend- 
ment was involved in the Schlesinger case instead of the Fifth Amendment, as here. 
The restraint imposed upon legislation by the due process clauses of the two amend- 
ments is the same.” Jd. at 326. 

40 “No tax has been held invalid under the Fifth Amendment because based 
on an improper classification, and it is significant that in the entire 140 years of its 
history, the only taxes held condemned by the Fifth Amendment were those deemed 
to be arbitrarily retroactive.” Stone, J., dissenting in Heiner v. Donnan, 285 U. S. 
312, 338 (1932). Brandeis, J., concurred in dissent. Cf. Nichols v. Coolidge, 
274 U.S. 531 (1927). 41 See note 18, supra. 
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AcENcy — AGENT’s LIABILITY TO PRINcCIPAL— RIGHT TO PATENTS Ob- 
TAINED PURSUANT TO EMPLOYMENT. — X and Y, employed in the “ radio 
section ” of the Bureau of Standards to carry on research, investigation, and 
experimentation, were assigned to devise a direct current relay for use on 
airplanes and torpedoes under remote control by radio. Working principally 
on government time and with government materials, they invented and pat- 
ented certain alternating current radio receiving equipment, on which they 
sold their rights to the defendant. The government appealed from a dis- 
missal of its suit for assignment of the patents. Held, that the employment 
relationship did not give the government exclusive rights to the patents. 
Decree affirmed. United States v. Dubilier Condenser Corp., 59 F.(2d) 381 
(C. C. A. 7th, 1932), certiorari granted, Oct. 17, 1932. 

In accord with a view frequently expressed, the court assumed that the 
government’s rights must be determined by the principles applicable to pri- 
vate employment relationships. See Solomons v. United States, 137 U. S. 
342, 346 (1890); Gill v. United States, 160 U. S. 426, 435 (1896). But cf. 
Houghton v. United States, 23 F.(2d) 386, 390-91 (C. C. A. 4th, 1928), 
certiorari denied, 277 U. S. 592 (1928). The rule that mere use of an em- 
ployer’s time and equipment does not give him exclusive rights to inventions 
which may result has been applied even where the contract of employment 
seems to call for the exercise of inventive skill within a general field. Hap- 
good v. Hewitt, 119 U. S. 226 (1886); Pressed Steel Car Co. v. Hansen, 137 
Fed. 403 (C. C. A. 3d, 1905), certiorari denied, 199 U. S. 608 (1905); see 
Dalzell v. Dueber Watch Case Mfg. Co., 149 U. S. 315, 320 (1893). How- 
ever, the Supreme Court has held that an employee has no rights to inven- 
tions which he is specifically employed to develop. Standard Parts Co. v. 
Peck, 264 U. S. 52 (1924); cf. Note (1926) 44 A. L.R. 593. But cf. Note 
(1923) 36 Harv. L. Rev. 468. And it would seem that the breadth of the 
field should not matter if the employee is doing that for which he was hired. 
Cf. St. Louis & O'Fallon Coal Co. v. Dinwiddie, 53 F.(2d) 655 (D. Md. 
1931); Hoyt v. Corporon, 268 Mass. 544, 168 N. E. 94 (1929). Apparent 
disinclination to extend the protection of the employer beyond the rule of 
the Peck case is evidenced by findings that the employment did not call for 
invention. Cf. Bowers v. Woodman, 59 F.(2d) 797 (D. Mass. 1932); 
Amdyco Corp. v. Urquhart, 39 F.(2d) 943 (E. D. Pa. 1930), aff'd, 51 F.(2d) 
1072 (C. C. A. 3d, 1931). But the present court’s suggestion that employ- 
ment for research does not include invention appears tenuous where the re- 
search is not confined to the study of pure science. Although it would seem 
that temporary assignment to a particular problem should not defeat the 
empioyer’s interest in inventions within the original field, protracted assign- 
ment to more specialized work might well narrow the area in which the em- 
ployer’s interests are to be protected. 


AUTOMOBILES — FAMILY PuRPOSE DocTRINE — VIOLATION OF STATUTE AS 
PREVENTING APPLICATION. — A minor was driving a roadster, owned by his 
father and kept for family use, with four in the front seat, against the father’s 
orders and in violation of a statute. A collision caused by the operator’s 
negligence resulted in the death of one of the party. Her administratrix sued 
the father, who appealed from an adverse judgment. Held, that the son, 
granting him to be his father’s agent in amusing himself, exceeded the scope 
of his authority by violating the statute. Judgment reversed. McDowell v. 
Hurner, 13 Pac.(2d) 600 (Ore. 1932). 











150 HARVARD LAW REVIEW 


The Oregon court had previously adopted the “ family purpose ” rule, by 
which many states hold an automobile owner liable for the negligence of his 
wife or children driving upon their own affairs. Foster v. Farra, 117 Ore. 
286, 243 Pac. 778 (1926); see Lattin, Vicarious Liability and the Family 
Automobile (1928) 26 Micu. L. REv. 846, 848; Note (1929) 64 A. L. R. 861. 
Casting aside the usual unconvincing rationalizations in terms of agency rela- 
tionships, a few courts committed to the doctrine have frankly rested it on 
the peculiar hazards created by the widespread use of the automobile. See 
Stickney v. Epstein, 100 Conn. 170, 177-79, 123 Atl. 1, 3-4 (1923); Note 
(1925) 38 Harv. L. Rev. 513, 515-17; cf. Book Review (1932) 45 Harv. L. 
Rev. 1428. Thus the Minnesota court, while admitting that no distinction 
could be drawn on principles of agency, has recently held that motorboats are 
not within the rule, as applied in that state. Felcyn v. Gamble, 185 Minn. 
357, 241 N. W. 37 (1932); cf. Johnson v. Evans, 141 Minn. 356, 170 N. W. 
220 (1919). But the present case is apparently unique in exempting the 
father on the ground that the son was driving contrary to statute. Cf. Cleve- 
land Nehi Bottling Co. v. Schenk, 56 F.(2d) 941 (C. C. A. 6th, 1932). Neg- 
ligent injuries quite generally result from the violation of some traffic law or 
other; an owner could hardly escape liability by telling an agent not to exceed 
the speed limit. The court, however, severely criticizes the fictitious nature 
of the family purpose rule, and the arbitrary exception created may indicate 
a step towards its abandonment. 


BANKS AND BANKING—INSOLVENCY AND RECEIVERS — ALLOCATION OF 
AssETs BETWEEN OLD AND NEW CrepiTors Upon CLosinc AFTER REORGANI- 
ZATION. —A statute authorized the comptroller to allow a closed bank to 
resume business upon his approval of a reopening arrangement “ freezing ” 
all the deposits and agreed to by owners of seventy-five per cent of the same. 
Fra. Comp. Laws (Supp. 1932) § 6108. The plaintiff, a depositor in a closed 
bank, consented to such a reopening agreement, which provided for an as- 
sessment of one hundred per cent on stockholders, payment of five per cent 
of deposits on reopening, issuance of certificates of deposit payable in forty- 
two months for fifty-five per cent, the remaining forty per cent to await the 
‘collection of slow and doubtful paper; and that moneys deposited after the 
reopening of the bank should not be affected by the “ freezing” agreement. 
The five per cent and several dividends on the certificates were paid; but 
when the bank closed for the second time, a fund, which at some time after 
the reopening had been set aside for those depositors who had not called for 
their dividends, was surrendered to the liquidator. The plaintiff, who had re- 
ceived his dividends, filed a bill praying that this fund be prorated among all the 
creditors as a general asset of the bank. The liquidator, by his amended an- 
swer, proposed to allocate all assets acquired since the reopening to obliga- 
tions dating from that period; and all other assets to payment of the five per 
cent and otbe: dividends to those depositors who had not yet received them, 
the remainder to be prorated among the old creditors. From an approval of 
the liquidator’s scheme of distribution, the plaintiff appealed. Held, that the 
proposed allocation was proper. Decree affirmed. Becker v. Amos, 141 So. 
136 (Fla. 1932). 

The court reasoned that the operation of the “ freezing ” statute virtually 
set up a new bank, which accepted the old assets as liquidating trustee for 
the old creditors, and conducted a new and distinct banking business. But 
see Barber v. Bryan, 243 N. W. 834, 835 (Neb. 1932); Hornick, More & 
Porterfield v. Farmers’ & Merchants’ Bank, 56 S. D. 18, 25, 227 N. W. 375, 
379 (1929). However, the statute does not suggest this interpretation of the 
“ freezing’ agreement. Other courts, in dealing with agreements entered 
into under similar statutes, have made no distinction between old and new 
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assets, though the old depositors were compelled to release a portion of their 
claims in consideration for a conveyance of “‘ doubtful ” paper to be gradually 
liquidated for their benefit by trustees. See Hoff v. First State Bank of 
Watson, 174 Minn. 36, 38, 218 N. W. 238, 239 (1928); Sueltz v. Bank of 
Hazelton, 61 N. D. 528, 531, 238 N. W. 649, 650 (1931). Apparently no 
segregation of old and new assets was made in the present case and it may 
be doubted whether such an arrangement was intended by the creditors. 
The certificates of deposit issued to old creditors purported to be gen- 
eral obligations of the reopened bank, and a holder in due course would share 
in the assets of the new bank as well as in the security afforded by the old 
assets. Cf. Thorman v. State Bank of Waverly, 166 Minn. 433, 208 N. W. 
185 (1926); Hornick, More & Porterfield v. Farmers’ & Merchants’ Bank, 
supra. That the depositors contemplated surrendering the protection resulting 
from the stockholders’ liability, classified by the court as a new asset, in re- 
_turn for the gains incident to leisurely liquidation is unlikely. And it seems 
unsound to interpret a statute intended for the relief of depositors so as to 
preclude the right of non-consenting depositors to hold the stockholders on 
their statutory liability. Cf. Johnson v. Barton, 79 Fla. 46, 83 So. 722 (1920); 
Bush v. Lien, 234 N. W. 29 (S. D. 1930). However, the decree, insofar as it 
allows those creditors who failed to call for dividend checks a priority in the 
old assets, might be sustained on the ground that the bank, in setting aside 
those funds, may be taken to have declared itself a trustee for their benefit. 
See Ford v. Easthampton Rubber Thread Co., 158 Mass. 84, 86, 32 N. E. 
1036, 1037 (1893); Scott, CASEs ON Trusts (2d ed. 1931) 58, n.1. 


BILLs AND Notes — CHEcKs — RIGHTS OF PAYEE AGAINST BANK ERRONE- 
OUSLY CERTIFYING FOR DRAWER.— On motion for summary judgment, the 
following facts appeared from the pleadings and affidavits. The drawer of a 
check on the defendant bank had it certified and delivered it to the plaintiff, 
who was payee, to cover an instalment of mortgage interest. The certification 
was made through a clerk’s error in overlooking steps taken by the bank 
to assert a lien on the drawer’s account. The bank promptly notified the 
plaintiff that the certification was erroneous. On presentment the check was 
dishonored, and the plaintiff brought suit against the bank. The defendant 
appealed from the affirmance of an order granting the plaintiff's motion for 
summary judgment. Held, that plaintiff was not entitled to recover in the 
absence of a showing that it had changed its position in reliance on the certi- 
fication. Judgment reversed, and motion denied. Metropolitan Life Ins. 
Co. v. Bank of United States, 259 N. Y. 365, 182 N. E. 18 (1932). 

The case seems novel in allowing, in effect, revocation of an erroneous certi- 
fication after the check so certified has changed hands. Without alluding to 
any distinction, the court apparently applied the rule which permits a bank 
to revoke a certification, or recover money paid under it, as against one who 
has had the check certified for himself as holder and has not thereafter changed 
his position. Second Nat. Bank v. Western Nat. Bank, 51 Md. 128 (1879); 
Mount Morris Bank v. Twenty-Third Ward Bank, 172 N. Y. 244, 64 N. E. 
810 (1902). Contra: Riverside Bank v. First Nat. Bank, 74 Fed. 276 
(C. C. A. 2d, 1896). Yet in the closely analogous case of a drawee’s payment 
on a forged draft, no recovery is allowed the drawee. Price v. Neal, 3 Burr. 
1354 (1762); United States v. Chase Nat. Bank, 252 U.S. 485 (1920); Berg- 
strom v. Ritz-Carlton Rest. & Hotel Co., 171 App. Div. 776, 157 N. Y. Supp. 
959 (1916); cf. NEGOTIABLE INSTRUMENTS Law § 62. Contra: First Nat. 
Bank v. Bank of Wyndmere, 15 N. D. 299, 108 N. W. 546 (1906). Any 
equity enjoyed by the bank would seem operative only as against parties 
immediate to the transaction out of which it arose, and not at all against a 
holder in due course. NEGOTIABLE INSTRUMENTS Law §§ 28, 57; Hagen v. 
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Bowery Nat. Bank, 64 Barb. 197 (N. Y. 1872); National Mechanics Bank v. 
Schmelz Nat. Bank, 136 Va. 33, 116 S. E. 380 (1923). Although the question 
is not yet settled in New York, it is generally recognized that a payee not 
an immediate party to the obligation sued on may be a holder in due course. 
Liberty Trust Co. v. Tilton, 217 Mass. 462, 105 N. E. 605 (1914), Note 
L. R. A. 1915B, 144; Bergstrom v. Ritz-Carlton Rest. & Hotel Co., supra. 
Contra: Britton Milling Co. v. Williams, 45 S. D. 274, 187 N. W. 159 (1922); 
cf. Empire Trust Co. v. Manhattan Co., 97 Misc. 694, 162 N. Y. Supp. 629 
(1916), af’d, 180 App. Div. 891, 166 N. Y. Supp. 1093 (1917), (1917) 30 
Harv. L. Rev. 515. In view of § 25 of the Negotiable Instruments Law, the 
court can hardly have intended that the plaintiff was not a holder for value 
on the ground that the instrument was taken for credit on an antecedent debt. 
Cf. In re U. S. Hair Co., 239 Fed. 703 (C. C. A. 2d, 1917); Kelso & Co. v. 
Ellis, 224 N. Y. 528, 121 N. E. 364 (1918). A contrary result would perhaps 
better accord with the popular use of certified bank checks as equivalents of 
currency. Cf. First Nat. Bank v. Union Trust Co., 158 Mich. 94, 122 N. W. 


547 (1909). 


CARRIERS — TERMINAL CARRIERS — LIMITATION OF LIABILITY FOR NEGLI- 
GENCE. — The claimant and libelant were both common carriers. The libel- 
ant’s carfloat, while moored in the claimant’s terminal in connection with the 
transportation in interstate commerce of freight cars and freight, was damaged 
solely on account of the negligence of one of the claimant’s tugs. The claim- 
ant had previously served notice on the libelant that it would not be liable 
for loss occasioned to floats at its terminal, whether caused by its negligence 
or otherwise. To this notice, libelant had made no reply. Under the Inter- 
state Commerce Act, the Commission could require the claimant to receive 
the float at its terminal “on such terms . . . as the carriers affected may 
agree upon, or, in the event of a failure to agree, as the Commission may fix 
as just and reasonable.” 41 Stat. 479 (1920), 49 U. S.C. § 3 (1926). From 
an interlocutory decree holding the tug liable for the damage, the claimant 
appealed. Held, that the claimant’s notice exempted it from liability for the 
loss. Libel dismissed. The Talisman, 57 F.(2d) 144 (C. C. A. 2d, 1932), 
certiorari granted, Oct. 17, 1932. 

In what seems to be the only other decision dealing with the question pre- 
sented here, a lower New York court held a similar notice ineffective, rely- 
ing on the general rule that common carriers cannot exempt themselves from 
liability for negligence. Baltimore & Ohio R. R. v. Long Island R. R., 126 
Misc. 474, 213 N. Y. Supp. 329 (1925). But in that case the court failed to 
consider that the ease of appeal to the Interstate Commerce Commission gives 
the connecting carrier in this situation substantially an equality of bargaining 
power with the terminal carrier, in contrast to the usual case where the carrier 
in effect prescribes its terms to passengers and shippers. Thus, except inso- 
far as acquiescence in the demands of the terminal carrier may be preferable 
to the cost and delay of an appeal, one of the fundamental reasons for the 
common-law rule seems inapplicable. Cf. New York Cent. R. R. v. Lock- 
wood, 17 Wall. 357, 379 (U. S. 1873); Note (1923) 36 Harv. L. Rev. 746. 
In towage cases, in which competition promotes a similar equality of bargain- 
ing power, exemption agreements have been held valid. The Cutchogue, 10 
F.(2d) 671 (C. C. A. 2d, 1926). But such cases, cited as an analogy by the 
court, are based on the fact that tugs are not common carriers. See Ten Eyck 
v. Director General, 267 Fed. 974, 977 (C. C. A. 2d, 1920). It may be urged 
that the other basic reason for the general rule, the policy of requiring the 
highest degree of care in public service, while not applicable to the towage 
cases, should be considered in the principal case where common carriers are 
involved. Cf. New York Cent. R. R. v. Lockwood, supra, at 377, 378. In 
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view of the risk to the terminal carrier’s own property, it is doubtful whether 
an exemption stipulation tends to foster carelessness; insofar as it may 
have that effect, the decision would seem to contravene established policy. 
Cf. Liverpool & Great W. Steam Co. v. Phenix Ins. Co., 129 U. S. 397, 440 
(1889). But since neither of the reasons usually relied upon seems compelling 
in this situation, the contract should probably be given effect. 


CuHoses IN AcTION — Girts — ParoL Girt oF INSURANCE PoLicy WITH- 
out ActuaL De.ivery.— After the death of the beneficiary of a life in- 
surance policy, the insured deposited the policy as security for a loan with 
the insurance company. A new beneficiary was not named, and the com- 
pany retained the policy until after the death of the insured. But before 
his death, it was alleged, he made a gift of the policy to the plaintiffs and 
instructed them to pay the premiums. The plaintiffs thereafter made the 
payments with the assistance of the wife of the insured. Following his death, 
the insurance company paid the proceeds of the policy to his administrator, 
and the plaintiffs sued the latter and the widow to recover this payment. 
Judgment was given for the plaintiffs on a finding by the jury that the 
policy was given to them on condition that they pay the premiums. The 
defendants assigned as error the court’s refusal to dismiss the action. Held, 
that there had been a valid gift of the policy. Judgment affirmed. Taylor 
v. Coburn, 202 N. C. 324, 162 S. E. 748 (1932). 

The decision is difficult to reconcile with the fundamental requirement 
that for a valid gift inter vivos of a chose in action evidenced by a specialty 
there must be such delivery as to represent transfer of control by the donor 
to the donee. Vincent v. Rix, 248 N. Y. 76, sub nom. Vincent v. Putnam, 
161 N. E. 425 (1928); Bruton, Requirement of Delivery as Applied to Gifts 
of Choses In Action (1930) 39 YALE L. J. 837. In some states, including 
North Carolina, the fact of delivery may be found from evidence of the al- 
leged donor’s declarations or recitals of gift. Gross v. Smith, 132 N. C. 604, 
44 S. E. 111 (1903); Miller v. Silverman, 247 N. Y. 447, 160 N. E. gto 
(1928); cf. Kaufmann v. Commissioner of Int. Rev., 44 F.(2d) 144 (C.C. A. 
3d, 1930); see Mechem, Requirement of Delivery in Gifts of Chattels and of 
Choses In Action Evidenced by Commercial Instruments (1926) 21 Itt. L. 
REv. 341, 607. Although it may be argued that the alleged donor constituted 
himself trustee of his right of redemption of the policy, this would ignore the 
generally recognized rule that an imperfect gift cannot be upheld as a declara- 
tion of trust. Cardoza v. Leveroni, 233 Mass. 310, 123 N. E. 672 (1919); Note 
(1926) 39 Harv. L. REv. 368; (1928) 26 Micu. L. Rev. 834; Scott, Progress 
Of The Law 1918-1919, Trusts (1920) 33 Harv. L. Rev. 688, 690. But see 
Note (1924) 24 Cor. L. Rev. 767; Roberts, Necessity of Delivery in Mak- 
ing Gifts (1926) 32 W. Va. L. Q. 313. The result might better be reached by 
extending the principles of estoppel. Thus the American Law Institute 
has recommended that an oral gratuitous assignment be irrevocable if reason- 
ably foreseeable. reliance of a definite sort has been induced. CoNnTRACTS 
RESTATEMENT (Am. L. Inst. 1928) § 158(c); cf. id. §90. But this view does 
not seem to have been adopted by the courts. While, disregarding the 
danger of fraud, adequate justice in the present action could doubtless be 
achieved only by allowing complete recovery, even under a contrary de- 
cision the plaintiffs might recover the premiums paid. Cf. Ingersoll v. Pond, 
108 Va. 179, 60 S. E. 738 (1908). 


ConsTITUTIONAL LAw — DvE Process: JURISDICTION OF CouRTS — SERV- 
ICE ON AGENT OF NONRESIDENT INDIVIDUAL DorInc BUSINESS WITHIN THE 
STaTE. — The defendant, an individual and a resident of New York, did busi- 
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ness in Iowa through a branch office. The plaintiff brought an action seek- 
ing a personal judgment against the defendant for damages growing out of a 
sale of securities by the branch office. Service was made on the agent in 
charge of the office under a statute which provided that “ When a corpora- 
tion, company, or individual has for the transaction of any business, an 
office or agency in any county other than that in which the principal resides, 
service may be made on any agent or clerk employed in such office or agency, 
in all actions growing out of or connected with the business of that office 
or agency.” lowa Cope (1931) §11079. The defendant, appearing spe- 
cially, set up his nonresidence and challenged the jurisdiction of the court. 
The lower court ruled that it had jurisdiction, and the defendant appealed. 
Held, that the court had personal jurisdiction over the defendant. Order 
affirmed. Davidson v. Henry L. Doherty & Co., 241 N. W. 700 (Iowa, 
1932). 

Four justices dissented on the ground that the case was controlled by 
Flexner v. Farson, 248 U. S. 289 (1919), which held that jurisdiction could 
not be obtained over nonresident partners by service on one who was their 
agent in the state at the time the cause of action arose there. In that case 
the Supreme Court clearly intimated that in the absence of consent, juris- 
diction over a nonresident individual or partnership could be obtained oniy 
by personal service within the state, and that doing business within a state 
did not constitute consent, since the state could not exclude an individual 
as it could a corporation. This reasoning is difficult to reconcile with a 
previous holding that even though a state cannot exclude a foreign corpora- 
tion engaged exclusively in interstate business, jurisdiction can be obtained 
by service on the corporation’s agent. Jnternational Harv. Co. of Am. v. 
Kentucky, 234 U. S. 579 (1914); see Scott, Jurisdiction Over Nonresidents 
Doing Business Within a State (1919) 32 Harv. L. Rev. 871, 885. As the 
present court points out, Flexner v. Farson may be distinguished on its facts. 
There the agent was no longer such at the time of service, and the statute 
authorized substituted service only in actions against nonresidents, whereas 
the present statute applies to residents as well and thus does not violate 
the privileges and immunities clause of the Constitution. Under similar 
legislation substituted service on residents has been upheld by state courts. 
Frohlich & Barbour v. Hanson, 155 Tenn. 601, 296 S. W. 353 (1927); Joel 
v. Bennett, 276 Ill. 537, 115 N. E. 5 (1916). But the same states have held 
such statutes unconstitutional if applied to nonresidents. Knox Bros. v. 
Wagner & Co., 141 Tenn. 348, 209 S. W. 638 (1919); see Joel v. Bennett, 
supra, at 539. Contra: Rauber v. Whitney, 125 Ind. 216, 25 N. E. 186 (1890). 
It seems, however, that the factors of notice and opportunity to defend, 
which must largely determine the question of due process, are not materially 
different in the cases of residents and nonresidents. On grounds of policy 
the result of the present decision seems a desirable limitation of the im- 
munity of absent nonresidents doing business within a state. But, especially 
in view of a subsequent dictum, it is doubtful whether the Supreme Court 
is prepared to adopt the present court’s view that Flexner v. Farson must 
be restricted to its facts. See Hess v. Pawloski, 274 U. S. 352, 355 (1927); 
cf. Scott, Jurisdiction Over Nonresident Motorists (1926) 39 Harv. L. REv. 


563. 


CONSTITUTIONAL LAw—-DvE Process: REGULATION OF TRADE OR BUSI- 
NESS — ORDINANCE MAKING Hovuse-to-House CANVASSING A NUISANCE. — 
A municipal ordinance declared guilty of a nuisance solicitors and peddlers 
entering private residences without invitation by the owner. A corporation 
engaged in door-to-door selling sued to have the ordinance declared in viola- 
tion of the Federal Constitution. Held, that the ordinance did not come 
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within the scope of the police power. Decree for plaintiff. Fuller Brush Co. v. 
Green River, 60 F.(2d) 613 (D. Wyo. 1932). 

The instant case appears to be the first to deal with an absolute prohibi- 
tion of uninvited solicitation of business in residences. Imposition of a heavy 
license tax on peddling has previously been sustained. Duluth v. Krupp, 
46 Minn. 435, 49 N. W. 235 (1891); see MicHicAN MunicipaL LEAGUE, 
LICENSES FOR HAWKERS AND PEDDLERS AND TRANSIENT MERCHANTS (1924) 
foreword, 4-5. Prohibition of the practice within certain areas such as city 
streets or squares has also been held constitutional. Ex parte Hogg, 70 Tex. 
Cr. Rep. 161, 156 S. W. 931 (1913). The present ordinance can hardly rest, 
nor was it considered by the court, on the ground that peddlers were tres- 
passers. Unless the householder manifests externally his wish to remain un- 
molested, it would seem that a salesman may take custom and usage as imply- 
ing a consent to entrance. See Torts RESTATEMENT, TENTATIVE Drart (Am. 
L. Inst. 1932) § 1012, comment d. The ordinance may be regarded either as 
an effort to apply principles of nuisance to behavior sometimes welcome, not 
physically obnoxious, and hardly serious, or as an attempt to eliminate a 
form of distribution deemed economically undesirable. See Fuller, Where 
are We Headed in House-to-House Selling (1927) 52 MAc. oF Bus. 703. If 
public comfort be regarded, the case resembles those upholding prohibitions 
of drumming or soliciting in railroad stations. Wéilliams v. Arkansas, 217 
U. S. 79 (1910); Matter of Application of Barmore, 174 Cal. 286, 163 Pac. 
50 (1917). But cf. Cosgrove v. Augusta, 103 Ga. 835, 31 S. E. 445 (1898). 
If considered as economic legislation, although the connection is not close, 
the case bears some analogy to the trading stamp decisions which upheld at- 
tempts to suppress a parasitic industry. Rast v. Van Deman & Lewis, 240 
U. S. 342 (1916); District of Columbia v. Kraft, 35 App. D. C. 253 (1910). 
But cf. Adams v. Tanner, 244 U. S. 590 (1917), (1918) 31 Harv. L. Rev. 
490. In the present case the court concluded that the social need was not 
so pressing as to demand restriction of the liberty to “follow any lawful 
calling.” See Allgeyer v. Louisiana, 165 U.S. 578, 589 (1897); TIEDEMAN, 
LIMITATIONS OF PoLice Power (1886) §§ 85, 86, 102; Swayze, Judicial Con- 
struction of the Fourteenth Amendment (1912) 26 Harv. L. REv. 1, 9-13. 
Yet this is the sort of question which courts profess to leave to local legisla- 
tive wisdom. 


CONSTITUTIONAL LAW— EQUAL PROTECTION OF THE LAws — LICENSE 
Fees BASED ON NUMBER OF COUNTIES IN WHICH STORE CHAIN OPERATES. — 
A statute imposed on retail stores a license tax graduated according to the 
number of stores under the same ownership and management and provided 
that the fees should be higher if the stores were located in more than one 
county. Fra. Comp. Laws (Supp. 1932) § 4151. The plaintiffs, who owned 
chains operating in the state, brought suit to test the validity of the act, 
claiming that the classification denied them due process and equal protection 
of the laws. From a decree dismissing the bill of complaint, the plaintiffs 
appealed. Held, that the act was constitutional. Decree affirmed. Louis K. 
Liggett Co. v. Amos, 141 So. 153 (Fla. 1932), probable jurisdiction noted, 
Oct. 10, 1932. 

The present statute carries the attack on chain stores a step further than 
the legislation recently upheld by the Supreme Court. State Board of Tax 
Comm’rs v. Jackson, 283 U. S. 527 (1931), (1931) 44 Harv. L. REv. 1295; 
cf. Southern Grocery Stores v. South Carolina Tax Comm., 55 F.(2d) 931 
(D. S. C. 1932); Legis. (1931) 80 U. or Pa. L. Rev. 289. The Jackson case 
concerned a tax graduated according to the number of stores under the same 
Ownership and management within the state, without reference to their lo- 
cation in different counties. It seems that the geographical distribution of the 
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units of a business would furnish as reasonable a measure of the enterprise 
for taxing purposes as their number. At least with respect to constitutional 
guarantees of the uniform operation of tax laws, license fees discriminating 
between businesses in municipalities and outside of them, or in different classes 
of towns, have been held unconstitutional. State v. Osborne, 171 Iowa 678, 
154 N. W. 294 (1915); Hager v. Walker, 128 Ky. 1, 107 S. W. 254 (1908). 
But similar legislation has been held not to violate the Federal Constitution. 
Toyato v. Territory of Hawaii, 226 U. S. 184 (1912). Apparently, the great 
majority of chains in the United States are local systems confined to small 
areas. See LepHoR, THE CHAIN STORE — Boon oR BANE? (1932) 20. On 
the other hand, the features which are generally suggested as warranting 
legislative discrimination against chain stores, such as their superior oppor- 
tunities for warehousing, distribution, variation and zoning of prices, are 
primarily characteristic of “ foreign-owned ” concerns established on a sec- 
tional or national scale. See id. at 20, 59; FARRINGTON, MEETING CHAIN 
StorE COMPETITION (1922) 21, 27. Thus the factual distinction which per- 
mits of protection for the individual store owner against chain competition 
in general would seem to afford a plausible basis for a classification protecting 
the local chain as against more widespread organizations. 


FEDERAL COURTS — JURISDICTION — Loss OF JURISDICTION ONCE IT Has 
ATTACHED. — Section 37 of the Judicial Code provides that “If .. . it shall 
appear to the satisfaction of the . . . district court, at any time after... 
[a] suit has been brought or removed thereto, that such suit does not really 
and substantially involve a dispute or controversy properly within the juris- 
diction of said district court . . ., the said district court shall procede no 
further therein, but shall dismiss the suit or remand it to the court from which 
it was removed. .. .” 36 Strat. 1098 (1911), 28 U. S. C. § 80 (1926). The 
plaintiff alleged, in his complaint in the state court against the one nonresident 
defendant, a separable as well as a non-separable controversy. After this 
defendant had given notice that a petition for removal would be filed, but 
prior to actual filing, the plaintiff served on him an amended complaint dis- 
missing the separable controversy. It was uncertain whether all the de- 
fendants had been so served. On motion to remand, the district court ruled 
that the amendment was effective to prevent the removal when served on the 
nonresident defendant. But for purposes of an alternative holding, the court 
assumed that the amendment was not effective until all the defendants were 
served, and that this did not occur until after the court’s jurisdiction had 
attached upon the filing of the petition. Held, that pursuant to § 37 the case 
should be remanded. Motion granted. Cantor v. Sachs (S. D. N. Y. 
Sept. 9, 1932). 

Under a provision of the Act of 1875, substantially reénacted in § 37, the 
Supreme Court held that jurisdiction rightfully obtained was divested by 
the plaintiff’s voluntary dismissal of the only nonresident defendant. Texas 
Transportation Co. v. Seeligson, 122 U.S. 519 (1889); see Torrence v. Shedd, 
144 U. S. 527, 533 (1892); cf. 18 Stat. 472 (1875). However, in a later 
case holding that a remand was erroneously allowed, the Court, without 
reference to the Act of 1875 or to the Seeligson case, laid down the rule 
that jurisdiction, once having been obtained, could not be ousted by any sub- 
sequent change. See Kirby v. American Soda Fountain Co., 194 U. S. 141, 
145-46 (1904); cf. Hayward v. Nordberg Mfg. Co., 85 Fed. 4 (C. C. A. 6th, 
1898). But see Moon, Removat or Causes (1901) § 88, n.8. Though at 
most an alternative holding, the rule of the Kirby case has often been deemed 
controlling. Jellison v. Krell Piano Co., 246 Fed. 509 (E. D. Ky. 1917); 
Kane v. Reserve Oil Corp., 52 F.(2d) 972 (W. D. N. Y. 1931); see Kline v. 
Murray, 7 F.(2d) 404, 405 (D. Mont. 1925). But Texas Transportation Co. 
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v. Seeligson has been followed by several courts. Highway Const. Co. v. 
McClelland, 15 F.(2d) 187 (C. C. A. 8th, 1926), certiorari denied, 273 U. S. 
765 (1926); Youtsey v. Hoffman, 108 Fed. 699 (C. C. D. Ky. 1g01), (1901) 
15 Harv. L. Rev. 320; Fischer v. Star Co., 227 Fed. 955 (S. D. N. Y. 1915). 
The Kirby case was based on decisions prior to the Act of 1875. Cf. Morgan’s 
Heirs v. Morgan, 2 Wheat. 290 (U. S. 1817); Clarke v. Mathewson, 12 Pet. 
164 (U. S. 1838); Kanouse v. Martin, 15 How. 198 (U. S. 1853). In the 
Morgan case, on which the subsequent decisions had relied, the plaintiff 
moved into the defendant’s state after the commencement of the action, 
leaving the same parties and the same cause of action before the court. This, 
as Judge Mack points out in the instant case, furnishes a possible distinction 
from the Seeligson case. It may also be argued that the opportunities for 
abuse through change of citizenship and reduction of the ad damnum provide 
a justification for retaining jurisdiction in the Morgan and Kirby cases which 
is lacking where a defendant is voluntarily dismissed. But the results in 
the former cases are hard to reconcile with §37. The plaintiff’s motives in 
making the change appear to be immaterial. Cf. Chicago, R. I. & P. Ry. v. 
Dowell, 229 U. S. 102, 113 (1912); Woods v. Massachusetts Protective Ass’n, 
34 F.(2d) 501 (E. D. Ky. 1929), (1929) 43 Harv. L. Rev. 320; Note (1930) 
44 Harv. L. Rev. 97. In both those cases and the instant case there remained 
a cause over which the court could never originally have acquired jurisdiction. 
The present decision seems to illustrate the recent tendency of the federal 
courts to limit their diversity of citizenship jurisdiction. See Frankfurter, 
Distribution of Judicial Power Between United States and State Courts (1928) 
13 Corn. L. Q. 499. 


HicHways — RIGHTS AND REMEDIES OF ABUTTERS — ERECTION BY STATE 
oF SCREEN TO Hive BILLBoarD. — The plaintiffs were about to erect a bill- 
board on property adjacent te a highway. In order to block the public’s view 
of the structure, the superintendent of public works proposed to construct a 
screen on highway land owned by the state in fee. By statute he was au- 
thorized to exercise general supervision over all state roads. N. Y. HicHway 
Law (1909) art. 2, §15. Seeking to enjoin the erection of the screen, the 
plaintiffs prevailed in the lower court. From an affirmance by the Appellate 
Division, the defendant appealed. Held, that the erection of the screen was 
a proper exercise of the superintendent’s authority. Judgment reversed. 
Perlmutter v. Greene, 259 N. Y. 327, 182 N. E. § (1932). 

Although the court recognized that esthetic considerations might have 
strongly influenced the superintendent’s action, it rested the decision on the 
danger of distracting motorists’ attention at “a pronounced curve in a nar- 
row road.” This danger was deemed insufficient by the lower courts; the 
exhibits in the record show a bend of some twenty-five degrees in a three- 
lane highway. See Record, at 34 et seg. The basis of the decision may 
limit its practical consequences, for unsightly billboards are not always lo- 
cated at convenient curves. Moreover, it is doubtful whether control of this 
sort is advisable, as it may result in the erection of two undesirable structures 
in place of one. See (1932) 38 W. Va. L. Q. 268. A statutory regulation 
would seem preferable. Legislation for purely esthetic purposes has usually 
been declared invalid. Curran Bill Posting & Distributing Co. v. Denver, 
47 Colo. 221, 107 Pac. 261 (1910); Commonwealth v. Boston Adv. Co., 188 
Mass. 348, 74 N. E. 601 (1905). Contra: Churchill & Tait v. Rafferty, 32 
Philipp. 580 (1915), appeal dismissed, 248 U. S. 591 (1918). On the other 
hand, that esthetic values do enter into the modern conception of police power 
is clearly illustrated by the zoning cases. Euclid v. Ambler Realty Co., 272 
U. S. 365 (1926); Lincoln Trust Co. v. Williams Bldg. Corp., 229 N. Y. 313, 
128 N. E. 209 (1920); see Proffitt, Public Esthetics and the Billboard (1931) 
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16 Corn. L. Q. 151, 155-60. Moreover, billboard regulation has been up- 
held when grounded on some practical consideration, however weak. Cf. 
Thomas Cusack Co. v. Chicago, 242 U. S. 526 (1917); St. Louis Gunning 
Adv. Co. v. St. Louis, 235 Mo. 99, 137 S. W. 929 (1911); see Chandler, The 
Attitude of the Law Toward Beauty (1922) 8 A. B. A. J. 470; Proffitt, supra, 
at 161 et seg. Although the present court is not prepared to rest its decision 
on purely esthetic grounds, the care with which the question is left open 
may indicate that legislation frankly aimed at preserving the beauty of the 
highways will not always be beyond the pale of due process. 


ILLEGAL ContTrRAcTs —ContTRACTS AGAINST PuBLic PoLicy — PERFORM- 
ANCE INVOLVING TorTIOUS INTERFERENCE WITH OTHER CONTRACTUAL RE- 
LATIONS. — The plaintiff brought suit on a contract whereby, according to the 
complaint, he agreed as a prospective passenger on the transatlantic flight of 
a zeppelin to send messages from the airship to “his friends,” in return for 
which the defendant news company undertook to pay him $5,000. He further 
alleged full performance on his part and failure of the defendant to pay. The 
answer set up as a defense that the plaintiff, knowing of the zeppelin organiza- 
tion’s prior sale of exclusive news rights to a third party, had agreed in his 
contract of passage to send no reports of the flight while en route; that his 
messages constituted news of the passage, and, consequently, his performance 
of the contract in suit was a fraud upon the owners of the zeppelin and the 
purchaser of the news rights. Upon affirmance of an order denying a motion 
to strike this defense, the question whether the latter was sufficient was certi- 
fied to the upper court. Held, that the contract was unenforceable by the 
plaintiff. Order affirmed, and answer in the affirmative. Reiner v. North 
American Newspaper Alliance, 259 N. Y. 250, 181 N. E. 561 (1932). 

Since it did not appear that the defendant knew of the exclusive news 
agreement, it was not possible to hold the contract in suit unenforceable as 
one arising out of inducing the breach of a previous contract. In order to 
preclude recovery, the court apparently felt constrained to find that. the 
agreement sued on was a contract to commit a tort, or at least a “ wrong.” 
The principal opinion, expressing the views of three of the six judges, based 
the decision on the theory that the passenger committed a tort against the 
zeppelin concern and the purchaser of exclusive news rights by preventing 
fulfillment of their contract. Hitherto, mere frustration of a contract between 
two other parties without inducing its breach does not appear to have been 
held a tort. Thus, even where an act is admittedly tortious as to one party 
to a contract, courts have refused to extend liability so as to permit recovery 
by the other party. Robins Dry Dock & Repair Co. v. Flint, 275 U. S. 
303 (1927); Société Anonyme de Remorquage 4 Hélice v. Bennetts, [1911] 
1 K. B. 243; cf. Notes (1926) 40 Harv. L. Rev. 302; (1911) 24 Harv. L. 
Rev. 397. But cf. Carroll v. Chesapeake & Ohio Coal Agency Co., 124 Fed. 
305 (C. C. A. 4th, 1903), Note (1918) 31 Harv. L. Rev. 1or7 (injunction 
granted). But an action has been allowed in such a situation where there 
was a malicious intent to injure the party suing. St. Johnsbury & Lake 
Champlain R. R. v. Hunt, 55 Vt. 570 (1882); cf. Gregory v. Brooks, 35 
Conn. 437 (1868). And the reasoning in Angle v. Chicago, St. P., M., & O. 
Ry., 151 U. S. 1, 15 (1894), intimates that intentional interference may be 
actionable regardless of motive. If this view be adopted, it seems that tort 
liability might well be imposed even though no act has been committed which 
would be deemed tortious in the absence of the contract. The principles un- 
derlying the doctrine of Lumley v. Gye, 2 E. & B. 216 (1853), have been 
extended to the situation where the defendant fraudulently induces an un- 
witting third party not to fulfill a contract with the plaintiff. National 
Phon. Co. v. Edison-Bell Cons. Phon. Co., [1908] 1 Ch. 335. The result 
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in the instant case might be justified on a similar theory, since the zeppelin 
organization’s contract doubtless obliged it to take precautions against the 
sending of unauthorized news messages. Three judges wrote individual con- 
curring opinions reaching the same decision on the ground that the plaintiff’s 
action was wrongful without explicit reference to the contract between the 
other two parties. Pound, C. J., apparently relied on the passenger’s em- 
barkation with the concealed intent to reveal the airship’s “secrets” as a 
fraud against the management. Authority for this view is difficult to find. 
But from the rule that promising with intention not to perform is an action- 
able misrepresentation, it would not seem an unreasonable step to impose 
liability where the concealed intention has arisen in one party to a contract 
at the time he actively accepts commencement of the other’s performance, 
for such acceptance might be regarded as an implied representation of 
an intention to perform in return. Pound, C. J., and Lehman, J., also re- 
ferred to the sending of messages as a wrong independent of the breach of 
the contract of passage, the latter suggesting that the relationship arising 
from the contract occasioned a more than contractual duty, breach of which 
was a tort. Cf. Rich v. N. Y. Cent. & H. R. R. R., 87 N. Y. 382 (1882). 
At what point such reasoning falls short of denominating any breach of con- 
tract a tort is not clear. If the wrong called for in performance of the con- 
tract in suit requires more precise definition, it might be regarded as the 
invasion of something akin to a property right enjoyed by the zeppelin or- 
ganization and the other news company in the news of the flight. Cf. /nter- 
national News Serv. v. Associated Press, 248 U. S. 215 (1918). Whether 
the reporting of the plaintiff’s own observations should be regarded in the 
same light as copying already collected news is, however, questionable. Cf. 
Sports & General Press Agency v. “ Our Dogs” Pub. Co., [1917] 2 K. B. 125. 
Perhaps the situation might better be compared to the selling of trade 
secrets by one who is under an express or implied obligation not to do 
so. Cf. Rhoades v. Malta Vita Pure Food Co., 149 Mich. 235, 112 N. W. 
940 (1907); Stone v. Goss, 65 N. J. Eq. 756, 55 Atl. 736 (1903). Without 
relying on a specific tortious act on the part of the passenger, Crane, J., seems 
willing to rest the decision on the broad principle that the law will not help 
one gather the fruits of “ fraud, deceit, breach of trust.” Since the question 
is purely one of public policy, which militates, if anything, against establishing 
a clear-cut rule for the unscrupulous to evade, this approach is probably the 
most desirable. Cf. Naylor Benzon & Co. v. Krainische Industrie Gesell- 
schaft, [1918] 1 K. B. 331, 342; 3 Witiiston, Contracts (1920) § 1628; 
2 Pomeroy, Equity JURISPRUDENCE (4th ed. 1918) § 956. Presumably, the 
preferable solution would be payment to the zeppelin organization or the pur- 
chaser of the news rights, whichever bore the loss; but on the pleadings it is 
doubtful whether any such obligation could be imposed by a court of law, 
even at the defendant’s instance. Cf. Prouty v. Roberts, 6 Cush. 19 (Mass. 
1850). It is significant that none of the court seems willing to declare a 
contract unenforceable merely because its performance necessarily involves 
breach of a previous contract. But see Attridge v. Pembroke, 235 App. Div. 
Ior, 102, 256 N. Y. Supp. 257, 259 (1932); PotLocx, Contracts (Wald’s 
ed. 1881) 342. A contract which both parties recognize as requiring breach of 
a prior contract has been held-unenforceable. Roberts v. Criss, 266 Fed. 296 
(C. C. A. 2d, 1920), 11 A. L. R. 698 (1921); cf. Woodstock Iron Co. v. 
Richmond & Danville Extension Co., 129 U. S. 643 (1889). This doctrine 
does not seem clearly established. See 3 Witiiston, Contracts § 1738; 
Note (1914) 27 Harv. L. Rev. 273. But if it be accepted, the mere fact 
that one party is innocent should be immaterial when the other is suing. 
The illegality of the position assumed by the plaintiff, rather than the illegality 
of the contract, should bar recovery. See 3 WILLISTON, ConTRACTS § 1630. 
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RECORDING AND Recistry LAws — NATURE AND SCOPE — APPLICATION TO 
TAKERS OF EQuITABLE INTERESTS. — The maker of an order note executed 
as security therefor a third mortgage expressly subject to two prior mort- 
gages, of which the second was immaterial to the present appeal. The third 
mortgagee sold the note and mortgage to X without indorsement or assign- 
ment. Thereafter, the mortgagor fraudulently represented to the first mort- 
gagee that the third mortgage had been paid, whereupon the first mortgagee 
discharged his mortgage of record and took a new one. X subsequently lost 
the third mortgage deed and note, and obtained copies thereof which he 
pledged with the plaintiff without indorsing the note but after plaintiff had 
examined the records. In a foreclosure proceeding the first mortgagee ap- 
pealed from a decree denying his mortgage priority over that of the plaintiff. 
The court was of the opinion that the copy of the note was not sufficient as 
a written assignment of the indebtedness. Held, that as equitable pledgee the 
plaintiff took subject to the first mortgagee’s equity of reinstatement. De- 
cree reversed. Island Pond Nat. Bank v. Lacroix, 158 Atl. 684 (Vt. 1932). 

One judge dissented on the ground that the plaintiff’s search of the records 
should entitle him to the protection of the recording system. This is one of 
the few cases in which the courts have considered the effect of the recording 
acts on the general rule that he who takes an equitable interest takes it 
subject to all previous equities. Cf. Boone v. Chiles, to Pet. 177 (U.S. 1836); 
Hawley v. Diller, 178 U. S. 476 (1900). It has occasionally been held that 
the vendee of real estate will be treated as if he had legal title if he has the 
power to demand it in equity. - Preston’s Adm’r v. Nash, 76 Va. 1 (1881); 
Dodds v. Hills, 2 Hem. & M. 424 (1865); see Myers v. Buskirk, 96 Fila. 
704, 712, 119 So. 123, 126 (1928). Contra: Dedeaux v. Cuevas, 107 Miss. 7, 
64 So. 844 (1914); see Wasserman v. Metzger, 105 Va. 744, 749, 54 S. E. 893, 
894 (1906); 5 THompson, REAL Property (1924) § 4031. There is also a 
little authority to the effect that the purchaser of an equitable interest will 
take free of prior equities which could have been recorded. Batts & Dean v. 
Scott, 37 Tex. 59 (1872); see Weston v. Dunlap, 50 Iowa 183, 185 (1878); 
Rhines v. Baird, 41 Pa. 256, 265 (1861). Contra: Combs v. Nelson, 91 Ind. 
123 (1883); see Tobey v. Kilbourne, 222 Fed. 760, 763 (1915); Note, Ann. 
Cas. 1918C 455. The policy of the recording acts would seem to favor the 
protection of such takers as well as legal purchasers. See Keith, P., dissenting, 
in Wasserman v. Metzger, supra, at 780, 54 S. E. at 904; cf. Smith v. Herd- 
licka, 323 Ill. 585, 154 N. E. 414 (1926). In some jurisdictions, an equity 
such as that of the mortgagee here might, if discovered soon enough, be re- 
corded as pending litigation. See Mass. Gen. Laws (1932) c. 184, §15. 
But where, as in the instant case, the earlier equity is incapable of recorda- 
tion, the principle may still be applicable which upholds an equitable interest 
against all but bona fide purchasers for value of the legal title. It is arguable, 
however, that even this doctrine should yield to the policy of making the 
recording system an effective protection for subsequent takers. 


RES JUDICATA — WHAT JUDGMENTS ARE CONCLUSIVE — JUDGMENT BASED 
ON Decree LATER REVERSED AND VACATED. — To determine the proper dis- 
position of rents collected by him, X interpleaded the heir and collateral rela- 
tives of a former owner of the real estate. The court construed the latter’s 
will in favor of the collateral relatives and entered a decree awarding them 
the money. Subsequently, they brought ejectment against the heir, relying 
upon the will and the decree. A demurrer was sustained to the heir’s plea that 
an appeal from the decree was pending, and final judgment was entered against 
him. From this judgment no appeal was taken. The decree was later re- 
versed on appeal and vacated with an order directing payment of rental 
money to the heir, who then sued in ejectment. The trial court held that 
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the first ejectment judgment was a bar. Following a reversal by the Court 
of Appeals of the District of Columbia, certiorari was granted by the Supreme 
Court. Held, that the issue of title was res judicata. Judgment reversed. 
Reed v. Allen, 286 U.S. 191 (1932). 

The majority took the view that the usual rule of res judicata must apply 
regardless of the fact that, in the first ejectment action, the decree which 
was later vacated had been treated as concluding the issue of title. The trial 
court in the first ejectment action probably ruled correctly, for the pendency 
of an appeal does not prevent a decree or judgment from operating as an 
estoppel. Ballard v. Searls, 130 U. S. 50 (1889); see Nouvion v. Freeman, 
15 App. Cas. 1, 10, 11 (1889); 2 FREEMAN, JUDGMENTs (5th ed. 1925) § 722. 
But see Bryar v. Campbell, 177 U. S. 649, 654 (1900). Where, however, the 
dependent judgment is appealed, as it was not in the instant case, and the 
appellate court is apprised of its connection with the previous erroneous de- 
cision, it may be reversed despite the fact that no error was committed below. 
Butler v. Eaton, 141 U. S. 240 (1891); Ransom v. Pierre, 101 Fed. 665 
(C. C. A. 8th, 1900); Sherwood v. Greater Mammoth Vein Coal Co., 194 
Iowa 439, 189 N. W. 793 (1922). But see Parkhurst v. Berdell, 110 N. Y. 
386, 392-93, 18 N. E. 123, 125-26 (1888); cf. Collier v. Alexander, 142 Ala. 
422, 38 So. 244 (1905). Since the plaintiff failed to appeal the first eject- 
ment judgment, the majority was satisfied that the present decision would 
not impose undue hardship. The Court regarded as too improbable to be 
worthy of consideration the plight of the plaintiff in case an appeal had been 
taken and heard before that in the prior suit. But cf. Brennan v. Berlin Iron 
Bridge Co., 73 Conn. 412, 47 Atl. 668 (1900). Speaking for the minority, Mr. 
Justice Cardozo reasoned that this action was in substance an attempt to 
secure restitution of what the plaintiff had lost as a result of the erroneous 
decree. Cf. Haebler v. Myers, 132 N. Y. 363, 30 N. E. 963 (1892); Bank of 
U.S. v. Bank of Washington, 6 Pet. 8, 19 (U. S. 1832). Under this view the 
judgment against the plaintiff is immaterial, since the present cause of action 
did not arise until the earlier decree was vacated. Cf. Clark v. Pinney, 6 Cow. 
297 (N. Y. 1826). But the broad question whether a judgment based on 
another judgment later reversed can operate as res judicata is not answered 
by the minority. Their argument would apparently be of no avail to a party 
suing, not for the restitution of money or property lost as the result of an er- 
roneous adjudication, but on an affirmative claim which had been erroneously 
defeated. Viewed realistically, a judgment based entirely on a previous one 
seems to be merely a decision that at the time of entry an estoppel existed, 
rather than a new adjudication of the facts and law of the case. It should 
then be competent to show that the estoppel has since been removed by re- 
versal of the first judgment. See Note (1904) 17 Harv. L. Rev. 406; cf. 
Ellis v. Delafield, 153 App. Div. 26, 137 N. Y. Supp. 1029 (1912). However, 
the Supreme Court could hardly adopt this reasoning without overruling an 
earlier decision where a decree in a federal court based on a judgment in a 
state court, later reversed, was held a bar to the new trial ordered by the 
appellate court of the state. Deposit Bank v. Frankfort, 191 U.S. 499 (1903), 
(1904) 17 Harv. L, Rev. 424. 


SALES — WARRANTY — LIABILITY OF MANUFACTURER FOR REPRESENTA- 
TIONS TO SUB-PURCHASER. — The plaintiff bought a car from a dealer who 
had purchased it from the defendant manufacturer. While the plaintiff was 
driving the car, a pebble struck the windshield causing a piece of glass to fly 
into his eye and destroy its sight. He brought suit on the ground that the 
defendant made representations to him that the windshield was shatter-proof. 
Evidence of these representations in the form of printed sales matter sent 
to the dealer for distribution to prospective customers was excluded. A ver- 
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dict was directed for the defendant, and the plaintiff appealed. Held, that 
the evidence was admissible and that it was for the jury to determine whether 
the defect was the proximate cause of the accident. Judgment reversed. 
Baxter v. Ford Motor Co., 12 Pac.(2d) 409 (Wash. 1932). 

The holding is a significant departure from the orthodox rule requiring 
privity between parties in an action for breach of warranty. Welshausen v. 
Charles Parker Co., 83 Conn. 231, 76 Atl. 271 (1910); Turner v. Edison 
Storage Battery Co., 248 N. Y. 73, 161 N. E. 423 (1928); 1 WILLIsToN, 
SALEs (2d ed. 1924) §§ 244, 244a. The first modification of the general doc- 
trine has been made in recent years by a few courts who have recognized an 
exception in favor of consumers of foodstuffs. Ward Baking Co. v. Trizzino, 
27 Ohio App. 475, 161 N. E. 557 (1928); Coca-Cola Bottling Works v. Lyons, 
145 Miss. 876, 111 So. 305 (1927); Curtiss Candy Co. v. Johnson, 141 So. 
762 (Miss. 1932). This appears to be the first decision allowing a remedy 
on a warranty to sub-purchasers of other kinds of chattels. See VoLp, SALEs 
(1931) 475. The origin of the rule requiring privity is not entirely clear. 
Formerly, the action of warranty, which arose long before that of assumpsit, 
sounded purely in tort. See Ames, History of Assumpsit (1888) 2 Harv. L. 
Rev. 1, 8; 1 STREET, FOUNDATIONS OF LEGAL LABILITY (1906) 389. It seems 
that at that time the theory of the action, at least, was not necessarily based 
upon what is now known as contractual relationship. See Ames, supra, at 8. 
But in all the early cases privity did exist. See BOHLEN, CASES ON Torts (3d 
ed. 1930) 680, n.7. And in 1778 it was held that assumpsit was the proper 
form of action in a suit for breach of warranty. Stuart v. Williams, 1 Dougl. 
18 (1778). Soon thereafter warranty came to be treated almost universally 
as contractual in nature. See 1 STREET, op. cit. supra, at 390; cf. Mahurin v. 
Harding, 28 N. H. 128 (1853). This shift in the theory of the action probably 
accounts for the requirement of privity. Yet it is frequently pointed out that 
the warranty obligation is not necessarily contractual, and may be based solely 
on representations. See 1 WILLISTON, SALES § 244a; VOLD, SALES 439, 476; 
cf. Untrorm Sates Act § 12; Bekkevold v. Potts, 173 Minn. 87, 89, 216 N. W. 
790, 791 (1927). The present decision appears to be a recognition of this 
principle. A different situation is presented where the representations are 
made only to the dealer who resells to the plaintiff. Thus, the instant case 
cannot be said to allow a warranty to “run with the goods.” Cf. Chysky v. 
Drake, 235 N. Y. 468, 139 N. E. 576 (1923). But cf. Coca-Cola Bottling 
Works v. Lyons, supra. But where, as in modern advertising, the defendant 
addresses representations to the purchaser which induce a sale tending to 
benefit the former, the mere fact that the immediate seller is a third party 
should be immaterial. See Notes (1929) 42 Harv. L. Rev. 414, 418; (1932) 
45 id. 1418. 


TAXATION — PoweER TO Tax: STaTE— Gross RECEIPTS REPRESENTED BY 
ROYALTIES FROM CopyricHTs. — The plaintiff, a corporation engaged in the 
business of licensing the performance of copyrighted motion pictures, brought 
suit to restrain the collection of a state tax upon gross receipts as applied to 
royalties received for such license. Upon demurrer, the suit was dismissed, 
and the judgment affirmed by the supreme court of the state. The plaintiff 
appealed to the Supreme Court of the United States. Held, that the tax was 
— Judgment affirmed. Fox Film Corp. v. Doyal, 286 U.S. 123 

1932). 

In order to reach the present decision, the Supreme Court was compelled to 
overrule its comparatively recent holding in Long v. Rockwood, 277 U. S. 
142 (1928), that a state may not tax income received as royalties for the 
use of patents. Under the general doctrine that a state may not tax a federal 
instrumentality, nor the nation a state instrumentality, exemption has been 
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said to be granted only if the tax really deprives such instrumentality of 
its power to serve the government. See National Bank v. Commonwealth, 
g Wall. 353, 362 (U. S. 1869); Railroad Co. v. Peniston, 18 Wall. 5, 36 (U. S. 
1873). It appears to have been generally accepted that property completely 
disposed of by the government in pursuance of national purposes, though in 
a broad sense a government instrumentality, is not immune from taxation in 
the hands of the grantee. Cf. Witherspoon v. Duncan, 4 Wall. 210, 219 
(U. S. 1866); Bothwell v. Bingham County, Idaho, 237 U.S. 642, 647 (1915). 
True, the government will receive less for the sale of its property, but this 
indirect effect is deemed too remote to affect taxability. See Group No. 1 
Oil Corp. v. Bass, 283 U. S. 279, 282 (1931). Even where the government 
retains rights in the grant, short of reversionary rights, the property is tax- 
able. Baltimore Shipbuilding and Drydock Co. v. United States, 195 U. S. 
375 (1904) (right of use and of reéntry on breach of condition subsequent) ; 
New Brunswick v. United States, 276 U. S. 547 (1928) (mortgage). That 
receipts represented by royalties from patents and copyrights should be tax- 
able would seem to follow, since the government retains no property whatso- 
ever in these rights, but creates them directly in the grantee. Where, how- 
ever, the government retains a reversionary interest in lands granted for 
governmental purposes, the leasehold estate has been held non-taxable. Gil- 
lespie v. Oklahoma, 257 U.S. 501 (1922); cf. Group No. 1 Oil Corp. v. Bass, 
supra. Though the present decision, in squarely overruling the Rockwood 
case, may indicate a tendency to restrict tax exemptions under the federal 
instrumentality doctrine, it is to be contrasted with the Court’s recent refusal 
to depart from the principles of the Gillespie case. Burnet v. Coronado Oil 
& Gas Co., 285 U. S. 393 (1932). 


Torts — Liagititry oF MAKER OF CHATTEL TO THIRD PERSONS — MANU- 
FACTURER OF COMPONENT Part. — The plaintiff, a waitress at her father’s 
soda stand, sued for injury to her eye caused by the explosion of a bottle 
containing a carbonated beverage. The bottle was manufactured by one 
defendant and sold by it to the other defendant, which filled the bottle with 
the beverage and put it on the market. On the basis of evidence that rea- 
sonable inspection by the manufacturer would have revealed the defect 
which caused the accident, the jury returned a verdict against both defend- 
ants. They appealed from an affirmance of judgment on the verdict. Held, 
that the manufacturer, as the negligent maker of a component part of the 
product, was liable to the plaintiff. Judgment affirmed as to the manufac- 
turer; reversed as to the bottler for lack of evidence that it was negligent. 
Smith v. Peerless Glass Co., 259 N. Y. 292, 181 N. E. 576 (1932). 

This case throws light on the significance of MacPherson v. Buick Motor 
Co., 217 N. Y. 382, 111 N. E. 1050 (1916), which departed from the earlier 
rule relieving negligent manufacturers from liability to sub-purchasers and 
held an automobile maker responsible for injuries caused by a defective 
wheel. Contra: Ford Motor Co. v. Livesay, 61 Okla. 231, 160 Pac. gor 
(1916). Under one interpretation, that case merely enlarged the scope of 
an already recognized exception excluding imminently dangerous chattels 
from the operation of the general rule. See (1916) 25 YALE L. J. 679; cf. 
Huset v. Case Threshing Mach. Co., 120 Fed. 865 (C. C. A. 8th, 1903). But 
the opinion in the instant case supports the broader view that MacPherson 
v. Buick indicated a repudiation of the immunity of manufacturers and made 
them liable on ordinary tort principles. See (1916) 29 Harv. L. Rev. 
866, 868. Moreover, the court likens the bottle manufacturer to the maker 
of the wheel in the MacPherson case, and, in holding the former liable, pur- 
ports to settle the open question of the liability of one who manufactures 
component parts negligently. See Torts RESTATEMENT, TENTATIVE DRAFT 
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(Am. L., Inst. 1930) § 265(f). But cf. Galbraith v. Illinois Steel Co., 133 Fed. 
485, 489 (C. C. A. 7th, 1904); Topton v. Barnard & Leas Mfg. Co., 302 
Mo. 162, 180, 257 S. W. 791, 797 (1923). If it is conceded that industrial 
policy does not require immunity for a manufacturer of the completed 
chattel, there seems to be no reason for putting the maker of a component 
part in a better position. This leaves only the questions involved in any 
negligence case. In MacPherson v. Buick it was suggested that the inter- 
vening negligence of the assembling manufacturer might make the careless 
act of the maker of the part too remote. The court now states that this 
doubt has “ vanished in the light of subsequent decisions.” The authorities 
relied upon hold that intervening negligence of a purchaser is no defense 
where it concurs with the manufacturer’s negligence in injuring a third party. 
Rosebrock v. General Elec. Co., 236 N. Y. 227, 140 N. E. 571 (1923); cf. 
Herman v. Markham Air Rifle Co., 258 Fed. 475 (E. D. Mich. 1918); see 
Torts RESTATEMENT, TENTATIVE Draft (Am. L. Inst. 1930) § 266. But cf. 
Fowles v. Briggs, 116 Mich. 425, 74 N. W. 1046 (1898). Extension of this 
principle to apply to makers of component parts seems sound. The present 
case does not decide whether negligence on the part of the assembling manu- 
facturer would affect the defendant’s liability, since the evidence of such neg- 
ligence was held insufficient. But the court attaches no significance to this 
factor, and its reliance on the intervening negligence cases makes it safe to 
predict the result that will be reached when the problem is presented. 


Torts — Unusuat Cases or Tort Liapitiry — RECOVERY FOR MENTAL 
Distress UNACCOMPANIED BY OTHER Wroncs. — The plaintiff owed a small 
claim on which her wages were exempt. The defendant collecting agency 
wrote her, threatening to sue on the claim, to appeal to her employer and 
“bother him until he is so disgusted he will throw you out the back door,” 
and to “tie you up tighter than a drum.” No threat had reference to 
physical violence. By reason of these letters, the plaintiff became nervous, 
could not rest, “cried and was compelled to go to bed.” In a suit for 
damages she neither alleged nor proved resulting physical injury. From a 
verdict for plaintiff, defendant appealed. Held, that evidence of deliberate 
intent of the defendant to annoy the plaintiff was sufficient to sustain the 
verdict. Judgment affirmed. Barnett v. Collection Serv. Co., 242 N. W. 25 
(Iowa, 1932). 

The decision presents a complete departure from the usual rule denying 
recovery for emotional distress alone. Maze v. Employees’ Loan Soc., 217 
Ala. 44, 114 So. 574 (1927); Brooker v. Silverthorne, 111 S. C. 553, 99 S. E. 
350 (1919); see RESTATEMENT OF Torts, TENTATIVE Draft (Am. L. Inst. 
1929) § 188(b). Mental anguish is often included as a parasitic element of 
damages where an independent cause of action exists. Lonergan v. Small, 
81 Kan. 48, 105 Pac. 27 (1909) (assault); Larson v. Chase, 47 Minn. 307, 
50 N. W. 238 (1891) (breach of contract in handling body of deceased 
relative); Garrison v. Sun Pub. Co., 207 N. Y. 1, 100 N. E. 430 (1912) 
(slander) ; Nordgren v. Lawrence, 74 Wash. 305, 133 Pac. 436 (1913), 
(1914) 27 Harv. L. Rev. 87 (trespass). Also, recovery is normally allowed 
where physical injury results from intentionally caused distress. Rogers v. 
Williard, 144 Ark. 587, 223 S. W. 15 (1920); Wilkinson v. Downton, [1897] 
2 Q. B. 57; see (1919) 33 Harv. L. REv. 324. Contra: Alexander v. Pacholek, 
222 Mich. 159, 192 N. W. 652 (1923). Exceptional cases have permitted 
recovery where the ensuing nervous illness was so intense and extended as to 
be definitely provable. Great Atl. & Pac. Tea Co. v. Roch, 160 Md. 1809, 
153 Atl. 22 (1930); May v. Western Union, 157 N. C. 416, 72 S. E. 1059 
(1911). Intentional public humiliation falling short of actionable defamation 
has likewise been held sufficient. Nickerson v. Hodges, 146 La. 735, 84 
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So. 37 (1920); Davis v. Tacoma Ry. & Power Co., 35 Wash. 203, 77 Pac. 
209 (1904). Contra: Terwilliger v. Wands, 17 N. Y. 54 (1858). An under- 
lying reason for the usual denial of an action for mental distress is its ready 
susceptibility to false proof. See Pound, Jnterests of Personality (1915) 28 
Harv. L. REv. 343, 362. Absence of this factor might justify the previous 
exceptions, but the present situation comes squarely within the policy behind 
the general rule. Theoretical justice may call for redress for intentionally 
caused anguish, but, aside from the danger of fraud, attention need hardly 
be directed to the number of lawsuits which may spring from petty threats if 
the present decision is to be followed. 


Waters — TIDAL WATERS — Power OF LEGISLATURE TO AUTHORIZE PotL- 
LUTION OF FISHERIES. — The sewage of a city emptied into a creek not far 
from its mouth and thus rendered nearby tidal waters unfit for fishing or the 
cultivation of oysters. An act of the legislature authorized the city either to 
erect a disposal plant or to construct a new system emptying directly into 
the tidal waters. Va. Acts 1930, c. 148, §2. The state brought a bill to 
restrain the city from adopting the latter alternative on the theory that tidal 
waters and the land under them are held by the state in trust for the people 
for the exercise of the public rights of navigation and fishing, and that the 
legislature lacks the power substantially to impair these rights. An appeal 
was taken from a dismissal of the bill. Held, that the legislature had the 
power to render the state’s tidal waters unfit for fishing. Decree affirmed. 
Commonwealth ex rel. Att’y Gen. v. Newport News, 164 S. E. 689 (Va. 
1932). 

The court was faced with the prevailing doctrine that, apart from the limi- 
tations of the Federal Constitution, a state may not alienate substantial areas 
under tidal waters or navigable lakes when the public interest in navigation 
might thereby be endangered. Illinois Cent. R. R. v. Illinois, 146 U. S. 387 
(1892), Notes (1893) 6 Harv. L. Rev. 444, (1893) 7 Harv. L. Rev. 115; see 
Arnold v. Mundy, 1 Halst. 1, 94, 95 (N. J. 1821); Coxe v. State, 144 N. Y. 
396, 405-07, 39 N. E. 400, 402 (1895). But see Jones v. Oemler, 110 Ga. 
202, 206-07, 35 S. E. 375, 377 (1900); Commonwealth v. Boston Term. Co., 
185 Mass. 281, 283, 70 N. E. 125, 126 (1904). Small grants calculated to 
promote navigation have been upheld. Appleby v. New York, 271 U. S. 364 
(1926); see Coxe v. State, supra, at 407. The usual assertion is that the state 
holds title as trustee for the benefit of the people. See Jilinois Cent. R. R. 
v. Illinois, supra, at 452. In England, the title of the Crown to tidal waters 
was said to be of a similar nature. See Blundell v. Catterall, 5 B. & Ald. 268, 
287 (1821). The public right of navigation could not be destroyed by aliena- 
tion. Gann v. Free Fishers of Whitstable, 11 H. L. Cas. 192 (1865). A de- 
sire to annul unwise grants of a uniquely valuable portion of the public do- 
main seems to have led some American courts thus to extend the English 
doctrine without recognizing that the states succeeded not only to the title of 
the Crown, but also to the sovereignty of Parliament. Although most cases 
can be rested on protection of navigation, a corresponding public right in fish- 
ing is sometimes mentioned. See JIlinois Cent. R. R. v. Illinois, supra, at 
452; Nedtweg v. Wallace, 237 Mich. 14, 16, 208 N. W. 51, 52 (1926), (1926) 
40 Harv. L. Rev. 140. And a grant has been held void where the only prac- 
ticable public uses of the waters in question were fishing and hunting. State 
v. West Tenn. Land Co., 127 Tenn. 575, 158 S. W. 746 (1913). While the 
present court points out that a “ trust ” is logically and historically difficult to 
justify, it restricts its holding to the question of fisheries, and is unwilling to 
deny that by implication the state constitution forbids the legislature to re- 
linquish the proprietary interest in tidal waters so as to interfere with a jus 
publicum, at least in navigation. This notion, however, seems opposed to 
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the usual principle that the state legislative power is absolute, save when ex- 
pressly curbed by the constitution. Cf. Moss v. County of Tazewell, 112 Va. 
878, 881, 72 S. E. 945, 946 (1911); 1 CooLEy, CONSTITUTIONAL LIMITATIONS 
(8th ed. 1927) 348-49. Except on grounds of policy, it is difficult to see why 
such waters, like public lands, are not the state’s to do with as it sees fit as 
long as interstate or foreign commerce is not molested. 


WoRKMEN’s COMPENSATION Acts —‘“ ARISING OUT OF” THE EMPLOy- 
MENT — DEATH RESULTING FROM HorsEPLAy INSTIGATED BY DECEDENT. — 
The plaintiff's husband was on duty at his usual place of work when ap- 
proached by one of his co-employees who had found a rule. The former 
jokingly appropriated the instrument, provoking a friendly scuffle in the 
course of which he fell and received fatal injuries. The plaintiff brought 
proceedings to recover compensation for his death. A jury found that death 
resulted from injuries received in the course of, and arising out of, employ- 
ment. The defendant appealed from a judgment for the plaintiff. Held, that 
the right to compensation was not defeated by the decedent’s instigation of 
the horseplay. Judgment affirmed. East Ohio Gas Co. v. Coe, 182 N. E. 
123 (Ohio App. 1932). 

Most jurisdictions would doubtless deny recovery in the instant case. 
Wittmer v. Dexter Mfg. Co., 204 Iowa 180, 214 N. W. 700 (1927); In re 
Moore, 225 Mass. 258, 114 N. E. 204 (1916). Compensation, however, is 
generally allowed when the claimant was not a participant in the horseplay. 
Badger Furn. Co. v. Industrial Comm., 195 Wis. 134, 217 N. W. 734 (1928); 
Notes (1921) 13 A. L. R. 540; (1925) 36 id. 1469; (1926) 43 id. 492. These 
cases proceed on the theory that the danger of injury by playful workmen 
is one of the hazards incident to continuous contacts among employees and 
hence “ arises out of ” employment. See Leonbruno v. Champlain Silk Mills, 
229 N. Y. 470, 472, 128 N. E. 711 (1920); Cassell v. U. S. Fidelity & Guar- 
anty Co., 115 Tex. 371, 392, 283 S. W. 127, 138 (1926). The instant court 
reasoned that, fault aside, a participant was similarly subjected to this hazard 
by his employment. Cf. Brown v. Vacuum Oil Co., 171 La. 707, 132 So. 117 
(1930). And a few other jurisdictions have granted compensation where the 
injured party instigated the horseplay. Sinko v. Bethlehem Steel Co., 159 
Atl. 230 (Pa. Super. Ct. 1932); Stark v. State Ind. Accid. Comm., 103 Ore. 80, 
204 Pac. 151 (1922); Twin Peaks Canning Co. v. Industrial Comm., 57 Utah 
589, 196 Pac. 853 (1921). The statutes of three of these states require merely 
that the injury be “in the course of” employment, omitting the usual 
“ arising out of ” as an essential to recovery. OnHIo Grn. Cope (Page, 1932) 
§ 1465-68; Ore. Cope ANN. (1930) § 49-1814; Pa. Stat. ANN. (Purdon, 
1930) tit. 77, §§ 411, 431; Uran Comp. Laws (1917) § 3113, as amended 
by Utah Laws 1919, c. 63, § 3113. But this statutory difference lacks signifi- 
cance since the Ohio courts apply the orthodox causal connection test. See 
Industrial Comm. v. Weigandt, 102 Ohio St. 1, 7, 130 N. E. 38, 39 (1921). 
Fault is immaterial under the acts, which were designed for a more equitable 
distribution of the economic burden of workmen’s injuries. See Cudahy 
Packing Co. v. Parramore, 263 U. S. 418, 424 (1923); (1928) 23 Itt. L. 
REv. 193, 194. The only inquiry, therefore, should be whether the worker 
departed so far from his duties as to break the causal relation between em- 
ployment and injury. See Mascika v. Conn. Tool Eng. Co., 109 Conn. 473, 
478-80, 147 Atl. 11, 12-13 (1929). It would seem reasonable to leave this 
question to the jury, particularly where, as here, the participant did not leave 
his place of duty. There is little danger that compensation will encourage 
such accidents: the practical joker does not contemplate serious injury, much 
less the possibility of compensation therefor. But see (1930) 9 N. C. L. 
REV. 105, 107. 
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WoRKMEN’s COMPENSATION AcTs — RECOVERY AGAINST THIRD PARTY — 
IMPLEADING NEGLIGENT EMPLOYER AS JOINT TORTFEASOR.— A workmen’s 
compensation act provided that after an employee had accepted its provisions, 
he should have no other right against his employer, and the latter should be 
subrogated to the employee’s rights against third parties responsible for his 
injury. N.C. Cope Ann. (Michie, 1931) § 8081(r). According to another 
statute, in all cases where recovery was sought against one joint tortfeasor, 
the defendant could implead the others as parties defendant. Jd. § 618. 
The administrator of an employee brought an action for his death alleging 
that it was caused by the negligence of the defendant. The latter pleaded that 
the plaintiff had been awarded compensation, and moved that the employer 
be made a party defendant, alleging that the accident was due to his negli- 
gence. From an affirmance of an order granting this motion, the plaintiff 
appealed. Held, that the employer could not be joined as a tortfeasor. Order 
reversed. Brown v. Southern Ry., 162 S. E. 613 (N. C. 1932). 

By virtue of the subrogation provisions of most compensation acts, a negli- 
gent employer who has paid compensation may exact full recovery therefor 
from his co-tortfeasor. Otis El. Co. v. Miller & Paine, 240 Fed. 376 (C. C. A. 
8th, 1917); Shreveport v. Southwestern Gas & Elec. Co., 145 La. 679, 82 So. 
785 (1919); see (1921) 34 Harv. L. REv. 562; cf. Jones, Dicest or WorkK- 
MEN’s COMPENSATION Laws (12th ed. 1931) § 32. In holding that the contri- 
bution statute did not remedy this anomalous situation, the court reasoned that 
the employer was not a joint tortfeasor within the meaning of the statute since 
he was relieved of tort liability by the employee’s acceptance of the remedy 
provided by the act. Cf. N.C. Cope ANN. (Michie, 1931) § 8081(k) ; O’Brien 
v. Chicago City Ry., 305 Ill. 244, 137 N. E. 214 (1922); Mercer v. Ott, 78 
W. Va. 629, 89 S. E. 952 (1916); see (1918) 18 Cor. L. Rev. 598; (1931) 
1 IpAHo L. J. 97. Had the compensation act given the employee the option 
of suing his employer for negligence, the latter would have been a joint tort- 
feasor at the time of injury, and the contribution statute might have been 
construed to apply in order to prevent the employee from throwing all the 
loss on the third party by choosing his statutory remedy. See N. H. Pus. 
Laws (1926) c. 178, $11. The Illinois statute avoids the result of this case 
by denying subrogation to a negligent employer. Itz. Rev. Strat. (Cahill, 
1931) c. 48, § 229. But this solution seems equally undesirable since it not 
only fails to apportion the loss but apparently allows double recovery. This 
result might be avoided by allowing the third party to plead the award in 
mitigation. Cf. The Emilia S. De Perez, 248 Fed. 480, 483 (C. C. A. sth, 
1918); Hoehn v. Schenck, 221 App. Div. 371, 375, 223 N. Y. Supp. 418, 424 
(1927). But cf. McDowell v. Rockey, 32 Ohio App. 26, 167 N. E. 589 (1929). 
However, at least where the tort recovery is less than twice the award, a 
preferable method would be to subject the negligent employer to contribution 
without denying subrogation. In such a case, the loss would be divided 
equally in accord with the purpose of the contribution statute and, at the 
same time, the burden on the employer would be reduced. 
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Cases AND OTHER MATERIALS ON ADMINISTRATIVE LAw. Edited by Felix 
Frankfurter and J. Forrester Davison. Chicago: Commerce Clearing 
House. 1932. Pp. xvi, 1177. $7.00. 


Through teaching and writing, and perhaps no less by an exceptional gift of 
Inspiring and guiding the work of others, Professor Frankfurter has placed 





1 Note the seven page list of unpublished theses in the Harvard Law Library. 
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himself in the forefront of the field of administrative law in this country, and 
a collection of cases of which he is the co-editor is a welcome contribution to 
the literature of the subject. 

This substantial volume of 1177 pages is divided into three main parts: 
Separation of Powers, which includes a chapter on Admixture of Powers; 
Delegation of Powers, including Flexible Tariffs; and Individual Control of 
Administrative Action. The subdivisions of the third part show principal 
attention devoted to public utilities, taxation, and control of aliens. Those 
three subjects cover about 360 pages, while eight other topics (trade regula- 
tion, workmen’s compensation, postal regulation, public domain, prohibition, 
veterans’ laws, patents and trademarks, police regulations) have in the aggre- 
gate only about 130 pages allotted to them. This proportion is, however, al- 
tered, if we take into account a number of cases in the second part which deal 
with administrative aspects of the police power, including the important Eng- 
lish cases that have arisen under the Housing Acts. 

The collection is not an easy one to appraise. Administrative law has no 
definite content, and, under that name, no common-law status. In the re- 
viewer’s mind, it is identified with that body of principles which govern the 
grant and exercise of official powers and the system of remedial control by 
which they are checked. Those to whom administrative law conveyed some- 
thing exotic and derogatory to the common law might have accepted the first 
half of that meaning but not the second. The preface gives us several intima- 
tions of the meaning attached to the term by the editors of the present 
collection: 

“ Governmental regulation of banking, insurance, public utilities, industry, 
finance, immigration, the professions, health and morals, in short, the inevitable re- 
sponse of government to the needs of modern society is building up a body of 
enactments not written by legislatures and of adjudications not made by courts, and 
only to a limited degree subject to their revision. These powers are lodged in a vast 
congeries of agencies. We are in the midst of a process, still largely unconscious and 
unscientific, of adjusting the play of these powers to the traditional system of 
Anglo-American law and courts. Systematic exploration of these problems is the 
concern of Administrative Law... . 

“Tn a field as vast and unruly as is contemporary Administrative Law we must 
be wary against premature generalization and merely formal system. .. . 

“ Even a case book must be organized by some concepts and reflect some attempt 
at systematization, however tentative. But it is idle to pretend that this collection 
does more than adumbrate the considerations that underlie the creation of adminis- 
trative bodies, the sphere of their respective activities, the different procedures to 
which they are subject, the boundaries of their discretion, and the standard which 
courts invoke in scrutinizing such discretion.” 


The authors clearly do not wish to lay down a definite program and prefer to 
let the cases and other sources speak for themselves. 

While no casebook can carry on its face a clue to all that it contains, and 
while it is not only possible but very likely that by a judicious use of the 
rich material placed before him a teacher will be able to give the student as 
wide and varied an outlook upon administrative law as the Preface foreshad- 
ows, it cannot be said that the selection or arrangement of the cases fulfills 
the expectations aroused. Throughout fully one-half of the book, delegated 
administrative powers, if they come into play at all, stand remotely in the 
background. In the First Part we feel that the editors’ main preoccupation is 
with the constitutional status of the Judiciary; in the Second Part, with the 
legitimate or permissible share of the Executive in the process of legislation; 
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and it is only in the Third Part that administrative action comes quite defi- 
nitely to the front. Two-thirds of the book could have been fully described 
as cases on the separation of powers, and it is doubtful whether anywhere else 
an equal collection of material on that subject can be found. 

In probably every American jurisdiction there are some applications of the 
doctrine of separation of powers that are of practical importance and must be 
reckoned with. More particularly, a theory of non-delegability of legislative 
powers may set limits to permissible administrative discretion; and courts 
may be debarred from a share in administrative determinations involving 
considerations of expediency. But by and large the whole law of administra- 
tion operates with an adjustment between the three functions of government 
which defies a doctrinaire formula. Tying up administrative law with the 
separation of powers may be legitimate enough if “ separation of powers ” is 
merely a label to illustrate compromises with the doctrine, and the prominence 
given to it by the editors should probably be understood in that light. The 
traditional Anglo-American judicial control of administrative powers is the 
negation of the French doctrine of separation of powers. It is to this control 
that the Third Part of the book is devoted, and it is this part that comes near- 
est to fulfilling the program outlined in the Preface. We are here face to face 
with a progressive adjustment of legal checks to official powers, which has be- 
come a vital factor in the working of economic and social legislation, and in 
which many observers will be inclined to find the essential contribution of ad- 
ministrative law to our jurisprudence. 

Even where the authors give their attention entirely to delegated adminis- 
trative powers, their interest is concentrated on problems of constitutional 
law, which dominate the entire book, and this phase of the collection calls for 
some comment. 

Upon the constitutional aspect of administrative law the reviewer has not 
perhaps an entirely open mind, having constructed a casebook on a differ- 
ent theory. All law schools offer courses in constitutional law, and the stand- 
ard casebooks on that subject, while, perhaps, emphasizing legislative at the 
expense of administrative powers, offer enough material to introduce the stu- 
dent into the technique of handling and solving a constitutional issue no mat- 
ter what its particular subject matter may be. On the other hand, there is in 
the present law school curriculum relatively little opportunity to become ac- 
quainted with the technique of administrative powers in their non-constitu- 
tional aspects, this technique being assumed rather than systematically set 
forth in the growing number of public law courses, such as public utilities and 
taxation. It would, therefore, seem desirable to concentrate on what may be 
called the common law of administrative powers as forming, together with the 
general course in constitutional law, a connecting link between the many im- 
portant subjects that modern legislation commits to departmental or bureau- 
cratic administration. 

Administrative powers being matter of statutory creation, it is, of course, 
true that assuming the statutory provision to be clear, there can be no legal 
question other than a constitutional one; but how many cases are there in 
which no problem of construction can be raised? Very frequently, the ques- 
tion whether the grant of an administrative power is valid as a matter of leg- 
islative competence comes very close to the question whether its exercise is 
valid as a matter of legislative intent, as indeed the Dominion cases in the 
collection show. Moreover, the question whether an administrative act can 
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be justified as a matter of legislative intent may be indistinguishable from 
the question whether it is justifiable according to the nature and purpose of 
the power, and whether the exercise of the power is judicially reviewable may 
likewise be considered as a question of legislative intent, or it may be deter- 
mined upon the basis of common-law doctrine. Putting it in another way, 
not only may questions of interpretation resolve themselves into essential 
problems of administrative law, but there are three possible aspects to con- 
troverted administrative power that do not involve constitutional law to one 
that does. 

To teachers and students alike a well-considered and well-written discussion 
of a constitutional problem generally appears as the last word of juristic per- 
formance, and the reviewer acknowledges the spell exercised by some of the 
very decisions in the present collection, the permanent value of which he is 
strongly inclined to regard with skepticism. His attitude of doubt with refer- 
ence to the editors’ heavy commitments in the way of constitutional cases is 
due to the feeling that they involve serious losses in other directions, and that 
it is largely owing to lack of space that the non-constitutional side of adminis- 
trative law receives such relatively meager treatment. 

A very considerable proportion of administrative law controversies present 
to the student the application of forms of remedies with which he has not 
otherwise become familiar. If this were altogether a matter of form or tech- 
nicality (as to a certain extent it is), it might be taken care of by incidental 
explanation. Not so, however, if there is an organic relation between forms 
of remedies and the substance of administrative powers; if, for instance, man- 
damus and certiorari illustrate the difference between jurisdiction, law, fact, 
and discretion. It is one thing to omit from a casebook on administrative 
law the law of office and officers, the organization of local government, the 
position of the chief executive, or the administrative share in enforcement, 
and quite another thing to omit the common-law system of remedial relief. 
The editors must have given the matter thought, but it is not quite clear why 
they decided in favor of exclusion. By devoting one-third of the book to the 
subject of judicial review, they have, in the opinion of the reviewer, made 
that section practically the most important part of the book. A treatment 
of the remedial system and of the types of official power would have been 
equally possible. A casebook is not the place for exhaustive elaboration; its 
function is to outline a system and its categories, and present illustrations that 
will enable students to understand problems and pursue them further with 
some sense of perspective. An introductory treatment of a subject can hardly 
do much more. 

To the reviewer, the omission indicated means a certain lack of balance in 
the material presented; but on so vital a matter as the entire scheme of the 
collection the editors are entitled to their point of view. It is difficult to set 
one’s mind entirely free from preconceived notions. The reviewer’s own 
ideas about administrative law were undoubtedly influenced by Goodnow, who 
in his turn was influenced by continental jurists and treatises; but the process 
of transmission brought eliminations and substitutions; and now the presenta- 
tion of an entirely new plan appears to break the old tradition completely. 

The reviewer has raised questions which he does not profess to be able to 
answer to his entire satisfaction. Since his own conception of the subject 
differs very considerably from that of the editors, he is all the more ready to 
testify to the very high merits of the selections considered as source material. 
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The range of research displayed is enormous. The extracts from valuable 
sources 2 other than cases will be welcome to all students of administrative 
law; and American students will particularly appreciate the British and Do- 
minion cases in the collection, with which they might otherwise have remained 
unacquainted. The examination of the material has been to the reviewer a 
matter of the keenest interest; the selection of the cases is such that the reader 
moves almost constantly on a high plane of thought and expression; and a 
thorough study of the book under a competent leader must be a great educa- 


tional experience. 
seit ERNST FREUND.* 





PROGRESS IN INTERNATIONAL ORGANIZATION. By Manley O. Hudson. Stan- 
ford: Stanford University Press. 1932. Pp. ix, 162. $1.50. 


The papers collected in this little volume were delivered as lectures by 
Professor Hudson, of the Law School of Harvard University, at the Uni- 
versity of Idaho in the autumn of 1931. The lectures were made possible 
through the establishment of the Borah Foundation for the Outlawry of 
War by Salmon O. Levinson, of Chicago, a friend and admirer of Senator 
Borah, in recognition of what he described as Mr. Borah’s “ priceless con- 
tribution . . . to the cause of world peace through his masterly advocacy 
of the outlawry of war... .” The unconscious humor of tiis tribute to 
the great objector is heightened by Mr. Levinson’s further statement: 
“The purpose of the Foundation is to establish in the University of Idaho, 
a lectureship for the promotion of a better understanding of international 
relations, of the age-old struggle with the baffling problem of war, and of the 
vital part played in its solution by William Edgar Borah.” 

In his introduction to these lectures, Professor Hudson refers to the 
fact that for a quarter of a century Mr. Borah has served in the Senate 
“and for a large part of that period he has had an influence second to none 
in moulding both public opinion and governmental action on international 
issues. As chairman of the Senate’s Committee on International Relations 
since 1924, he has been a great power in shaping our policy during a critical 
period and the effect of his influence will doubtless live long beyond his 
days.” 

Professor Hudson added that he could think of no better program for the 
immediate purpose of this Foundation than “to explore some of the themes 
to which Senator Borah has addressed himself during these critical years, 
with such honesty of purpose, such intensity of zeal, and such probity of 
intelligence.” Of course, Mr. Hudson warned his hearers, the object of such 
exploration would be neither to confirm nor to refute Mr. Borah’s conclusions, 
but, in a spirit conforming to the ethical standards of a university, to face 
all the facts “as they can be ascertained in accordance with the conceptions, 
the standards, and the ideals of the time.’”’ Thereupon, Mr. Hudson pro- 
ceeded to discuss in nine lectures the following subjects: International 
Organization Before 1914; The Influence of the World War; The Establish- 





2 For example, in the Introduction may be found extracts from such political 
philosophers as Aristotle and Locke. 

* Deceased, October 20, 1932; at his death Professor of Law, University of 
Chicago Law School; author of ADMINISTRATIVE POWERS OVER PERSONS AND 
PROPERTY (1928), CASES ON ADMINISTRATIVE LAW (1911, 1928). 
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ment of the League of Nations; The International Labor Organization; The 
Permanent Court of International Justice; The Current Development of 
International Law; International Organization and the World’s Peace; The 
United States and International Organization; and The Measure of Progress 
in International Organization.* 

The League and the Permanent Court, beyond possible doubt, constitute 
the two greatest practical accomplishments ever realized in international 
organization to secure world peace. Professor Hudson, who has been asso- 
ciated with the work of the League since its foundation and has written 
extensively upon all phases of its growth, is preéminently qualified to tell 
the students of remote Idaho, sitting in their mountain security, just what 
have been the great accomplishments of these famous organizations in pre- 
serving the peace of the world through the past fourteen troubled years and 
“the vital part played” by those Senators who have labored to prevent the 
United States from joining the other civilized powers of the earth in enabling 
these institutions fully to accomplish the high purpose of their creation. 
Reviewing briefly the oft-repeated history of the Peace Conference of 1918, 
Mr. Hudson expresses what is certainly the opinion of the greater number 
of students of the matter, that “It must forever remain to the credit of 
President Wilson that he insisted that the Covenant should find a place in 
the treaty which ended the war, for I doubt whether that instrument, or 
any similar instrument so far reaching, could have been adopted at any 
later time.” Mr. Hudson’s chapter on The Establishment of the League of 
Nations is a masterpiece of succinct summary. In time, he ventures to 
predict, “Men will look back on the struggles for establishing the League 
of Nations as we in America now look back on the struggles for establishing 
the union of these United States.” Speaking of the Permanent Court, Mr. 
Hudson says, “ In a brief decade it has become a fixture in the international 
life of our time, and it has opened a new vista for the development of 
international law.” Senator Borah objected to the establishment of the court 
of international justice unless and until there should be a Code of Inter- 
national Law — presumably like the Code of Idaho— upon which it could 
base its decisions. Professor Hudson in one lecture traces the development 
of the law of nations by treaties between States during the century preced- 
ing 1914, and says: 


“Tf this legislative movement was significant before the War, it has become phe- 
nomenal since. The activities of the League of Nations have brought a great quick- 
ening of legislative activity; subjects are more carefully explored, general interna- 
tional conferences are more easily convened, ratifications are more promptly given, 
and legislation once adopted is more generally applied, more closely watched and 
more readily modified as experience dictates. The result is that in twelve years we 
have got a wholly new body of conventional law. . . . 

“T think there can be no doubt that such conventions will constitute the most 
important part of the international law of the future.” 


He then referred to the new era which was inaugurated by the establish- 
ment of the Permanent Court. “ Already, in ten years, the Court has made 
a significant contribution ” to the growth of international law. If the pres- 
ent use of the Court continues for a half-century, “we shall then have in 





1 Bound up with these lectures in the published volume are copies of the Cove- 
nant of the League of Nations, a list of the Members of the League, and the Statute 
of the Permanent Court of International Justice. 
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hand a large volume of decisions which will constitute a veritable quarry for 
international law.” 

In the chapter on International Organization and the World’s Peace, Mr. 
Hudson considers the Kellogg Peace Pact—Zin connection with which 
Senator Borah made that “masterly advocacy of the outlawry of war” 
which so commanded Mr. Levinson’s admiration. It was the weakness of 
that treaty, Mr. Hudson points out, “that it had no connection with any 
agency or method or process by which a contemporaneous consideration of 
any emergency could be conducted: it purported to require that the solution 
of differences should never be sought ‘except by pacific means’; yet it 
stopped short of providing any ‘ specific means’ by which that undertaking 
should be observed.” It is a curious state of mind in a legislator that leads 
him to vote for a general declaration outlawing war, and yet restrains him 
from approving the adoption by his country of membership in the great 
organizations of half a hundred other nations for the practical day by day 
work in settling questions and averting controversies which, left to them- 
selves, are apt to result in the clash of national ambitions, interest, and wills 
such as are at the bottom of almost all wars. Mr. Hudson has rendered a 
great service to the cause of international understanding, in making clear to 
the students of Idaho the difference between proclaiming pious platitudes and 
establishing and codperating in the machinery for preserving international 
peace. This little volume might well be adopted as a text-book in all schools 
and colleges as the first step in leading the minds of youth to a comprehen- 
sion of the great practical progress made by the nations of the earth during 
the last decade in the creation and maintenance of institutions for the 
achievement of international peace and security — from which achievement, 
unhappily, the government of our own country markedly has stood aloof. 


GrEorcE W. WICKERSHAM.* 





Our WONDERLAND OF BurEAUCRACY. By James M. Beck. New York: The 
MacMillan Company. 1932. Pp. xv, 272. $3.00. 


This volume, by a former Solicitor General of the United States and mem- 
ber of the American Philosophical Society, is replete with references to the 
adventures of “ little Alice, whom the kindly genius of Lewis Carroll guided 
through a wonderland of fanciful dreams.” Himself in the réle of little Alice, 
the author transports us to his own wonderland —a wonderland of fanciful 
dreams, indeed. In the end, as in a nightmare, we see the “ noble edifice ” 
of the Constitution “one day become as the Parthenon, beautiful in its 
ruins, but nevertheless a useless and deserted temple of Liberty.” But the 
difference is that the original Alice woke up. 

There are other differences, but it would do no good to talk about .them. 
Mr. Beck deals with a real problem, but not in a real way. He postulates a 
higher law, independent of the Constitution and the Supreme Court’s inter- 
pretation of it. This higher law is “the noblest expression of individualism 
in the annals of the world.” It has no room for the Children’s Bureau, for 





* Member of the New York bar; member of the League of Nations Committee 
on Progressive Codification of International Law; Chairman, Harvard Research 
in International Law, 
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the Interstate Commerce Commission, or even for Mr. Hoover’s Department 
of Commerce; and needless to say it has none for the Eighteenth Amend- 
ment. In particular is it outraged by Massachusetts v. Mellon» With this 
beginning it is comparatively easy to bring the entire federal administrative 
structure down crashing. To avoid confusing the reader, Mr. Beck warns us 
in the introduction that he says nothing good about any of the federal 
bureaus. It would be confusing to say anything good about them because 
most of them are unconstitutional, anyway. 

Some idea of the literary allusiveness of the book may be gleaned from the 
index: “ Disraeli, Benjamin, quoted,” ? “ Penn, William, on government as 
resembling a clock,” * “‘ Pharaoh, creates Joseph first Farm Board,” * “ Plu- 
tarch, on Roman bureaucracy,” * “ Shaw, George Bernard, seen as flippant 


and shallow.” ® 
Henry M. Hart, Jr.* 





Tue Hoitpinc Company —Its Pusiic SIGNIFICANCE AND ITS REGULATION. 
By James C. Bonbright and Gardiner C. Means. New York: McGraw- 
Hill Book Co., 1932. Pp. xv, 398. $4.00. 


The holding company has appealed to the tastes of more than one genera- 
tion of American promoters and organizers. At times it has, like other attrac- 
tive business devices, been compromised, but under circumstances which have 
not established that it is inherently undesirable any more than other instru- 
mentalities of the present economic system. The succession of attempts to 
control the Northern Pacific railroad in the latter part of the nineteenth cen- 
tury are outstanding instances. About 1916 one of the chief financial lawyers 
of the country reported that “the organization of holding companies has be- 
come less fashionable than formerly,” and that the public and legislatures had 
turned against this bit of business machinery because of “ the misfortunes of 
certain ill-conceived holding companies” and the use of some of them in 
violation of the Sherman Act. But during the past decade the device was 
again employed, with the mounting ebullience of the period. To say that it 
was in favor with investors would be to recall nothing more than a readiness 
to buy anything. The men who revived their old favorite were promoters 
and bankers, some of them the highest in finance. After the crash, the holding 
company went downhill along with everything else, but it was especially 
marked out for criticism because it presented some obvious cases of intem- 
perance in business. 

At this juncture Messrs. Bonbright and Means issue a guide to the perplexed. 
They present a history of the holding company and compare it with alterna- 
tive methods of bringing properties together. They exclude from considera- 
tion in this volume the social problems raised by concentration of great 
power. They do not undertake to treat the interesting question whether the 





1 262 U.S. 447 (1923). 

2 P. a2. 

8 P. 240. & 2. 92. 

iT. 243. 6 P. 38. 

* Assistant Professor of Legal History, Harvard Law School. 


1 Cravath, Reorganization of Corporations in Some Lecat PuHases or Cor- 
PORATE FINANCING, REORGANIZATION AND REGULATION (1917) 231. 
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piling up of influence and control through holding companies is likely to be 
more durable than when dependent upon the lives or fortunes of individuals. 
Their main concern is with the subject of regulation. They find that there 
is not sufficient necessity for proscribing the holding company. It is, they 
say, only a device. Rival devices, though not as easily used or as popular 
with promoters, can be and are employed to effect some of the ill conse- 
quences of the holding company.? It can serve desirable purposes, as well as 
undesirable.* It is more sinned against than sinning. Besides, it is imbedded 
in the business structure. The authors are for regulation, not prohibition.® 
The reasons for and against regulation, and the modes of regulation are dis- 
cussed in detail. This portion of their task is performed not alone with the 
competence which marks other sections of the book, but with the affection 
arising out of the authors’ “ special interest in the regulation of public 
utilities.” ® 

The book is so timely that within a few months after leaving the bindery 
a revised edition? has become desirable. Much pertinent material has been 
supplied by the events of the past six months. The authors’ account of the 
fast and reckless development of certain of the public utility systems can 
now conclude with a statement of the dismemberment, receivership, or 
transfer of control which has been visited upon them or their operators.® 
The chapters on regulation of railroad holding companies may be slightly 
amplified or buttressed by some reference to the voluminous arguments, 
good and bad, for and against regulation, advanced in the latest hearings 
before the House Committee.® The writers’ advocacy of regulation now 
has further support in the majority report of that committee 1° and in the 
report of the Federal Power Commission.1! The chapters on railroad hold- 
ing companies can also include a new fact of large social importance — hold- 
ing company control of various eastern railroad properties for which such 
extravagant battles were waged has been freed from some of the danger of 
government attack in consequence of the Interstate Commerce Commission’s 
conditional approval of the four party eastern consolidations.!? 

Official proceedings this summer have provided more evidence (1) on the 
efforts of state commissions to regulate dealings between operating com- 
panies and affiliated concerns,!* (2) on the efforts of state authorities charged 
with enforcement of laws against unsound securities to provide partial and 


= &. 
* FP aa3. 
4 P. 338. 
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P. 64 passim. 
PV 
7 The care in statement which is evident throughout the book may be served, 
in a revised edition, with some changes at a few points, as on pages 25, 46, 53, 290. 
8 E.g., Tri-Utilities Corporation, N. Y. Times, Aug. 20, 1932, at 17; Aug. 31, 
1932, at 21; Middle West Utilities and related holding companies, N. Y. Herald 
Tribune, Aug. 19, 1932, at 26; Aug. 20, 1932, at 20. : 
® Committee on Interstate and Foreign Commerce, Hearings on H. R. go509, 
72d Cong. rst Sess. 
10 H. R. Rep. No. 1238, 72d Cong. 1st Sess., filed May 7, 1932. 
Report dated 1932. Summary released July 17, 1932; full report now in 


July 21, 1932. 

Illinois, U. S. Daily, June 29, 1932, at 807; Kansas, N. Y. Sun, July 20, 
1932, at 27; Wisconsin, N. Y. Herald Tribune, July 16, 1932, at 18; see also U. S. 
Daily, April 19, 1932, at 5. 
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temporary relief with respect to issues by holding companies not yet regu- 
lated by public utility commissions,1* (3) on the power of the federal gov- 
ernment to deal with public utility holding companies,!® and (4) on the weak- 
nesses of regulation in actual experience, as, for example, the defeat of one 
commission’s attempt thoroughly to scrutinize inter-company dealings be- 
cause of lack of appropriations.*® 

This last presents one of many considerations warning us against the 
relaxation of public attention likely to follow the enactment of laws regulat- 
ing holding companies. Such laws will help toward bringing the rules of the 
game down to date. But the present game of business for profit will not 
thereby be changed. And if, the game remaining, it is desired to raise the 
standards of the players themselves, regulation of business by government 
and by unofficial bodies will have to deal with a much broader base than the 
holding company alone, and will have to cut more deeply than present day 
supervision. Indeed, it is a question whether, if the game can be civilized, 
anything will be sufficient for the purpose, short of a fundamental, self- 
imposed revision of the attitude and practices of the comparatively few 
men !7 who have the preponderating voice in financial and industrial affairs. 
What is needed, from them and their lawyers, is a change in outlook and in 
standards, and not merely an advance from crudeness to subtlety, in doing 
the same things that have frequently recurred in finance. Efforts have been 
made, and are being made, by some bankers, by the New York Stock Ex- 
change and by the Investment Bankers’ Association to eliminate some of the 
grosser practices, with a caution ’® perhaps unavoidable because of their 
limited power for the purpose but perhaps permitting business men and their 
lawyers to outdistance new rules with new ingenuity. 

It must be recognized that the tempering of the profit and power motives 
lies far ahead. There are those who doubt whether these aspects of human 
nature can be substantially changed in the present system. If the attempt is 
worthwhile, one of the useful educational processes toward such an end may 
be government regulation which compels, and in time accustoms, men to 
better standards. But whether or not all this is too optimistic, or a straining 
after infinitesimal benefits, the conditions in which we find ourselves call 
for some relief as soon as practicable. Hence the immediate advisability of 
extending regulation to deal with activities which have been removed from, 
or are accidentally beyond, the scope of established government supervision. 

There is the further consideration that the public sometimes needs pro- 





14 Pennsyivania, U. S. Daily, Sept. 6, 1932, at 1263. See also U. S. Daily, Sept. 3, 
1932, at 1254; N. Y. Times, Aug. 27, 1932, at 22. 

15 The struggle of Electric Bond and Share against inspection of its affairs by 
the Federal Trade Commission has apparentiy completed the District Court stage 
of the inevitable journey through the courts, with victory at the moment for that 
limited instance of regulation. See N. Y. Times, Aug. 20, 1932, at 17. 

16 Alabama, U. S. Daily, July 16, 1932, at 919; Aug. 20, 1932, at 1159. 

17 Concentration of control in the public utility field is incidentally touched 
upon at some points in the volume under review (pp. 192, 313), and of course the 
collection of a large part of the public utility properties into a few large systems is 
described in some detail. 

18 See the report of the President of the New York Stock Exchange to its 
Governing Committee and membership on the investigation into stock exchange 
practices by the Senate Committee on Banking and Currency. See U. S. Daily, 
Sept. 2, 1932, at 1247. 





BOOK REVIEWS 177 


tection against incompetence, no less than against thoughtless self-interest, 
in high places. The references to Allegheny Corporation and Pennroad Cor- 
poration, in the treatise here reviewed,’® are a reminder of the sad fate of in- 
vestors and of railroad credit, from which regulation of holding companies 
might have safeguarded the investing and the general public. The evidence 
is unavoidable that transportation, even when controlled by the best minds 
in the business and in banking, would be the better for cool and dispassionate 
inquiry and regulation of such security issues by the Interstate Commerce 
Commission. 

The authors of the volume under review, by giving to legislators and gov- 
ernment regulatory bodies a working chart of certain aspects of holding com- 
panies, have advanced the day when their regulation, at any rate in the 
public utility and railroad fields,?° will be established.?* 

Max LOWENTHAL.* 





THE EXCHANGE OF MINORITIES. BULGARIA, GREECE AND TURKEY. By 
Stephen P. Ladas. New York: The Macmillan Co. 1932. Pp. xi, 849. 
$6.00. 


Before the problem of minorities was internationalized, the favored alter- 
natives for dealing with inconvenient population groups were forcible assimi- 
lation or oppression and massacre. Versailles and St. Germain brought forth 
the system of minorities protection. The system has justified itself only in 
part, and the governments continue to chafe under its restrictions. Neuilly 
and Lausanne produced the other modern alternative—the exchange of 
populations. This is an attractive one. One can foresee an initial period of 
adjustment, some little cruelty in the uprooting of large masses of people 
from their ancestral homes. But the resplendent future free from the queru- 
lous plaints of minorities lies before. If the system of protection should 
break down, the temptation for the countries of Central Europe to resort to 
exchange would be too great to resist. Fortunately, we now have at hand 
a thorough, scholarly study from which the effects of such a policy may be 
appraised. 

Mr. Ladas’ book may be described as a notebook of the first laboratory 
experiments on the exchange of populations, those which took place between 
Greece and Bulgaria following the Treaty of Neuilly, and between Greece 
and Turkey following the Treaty of Lausanne. As between Greece and Bul- 
garia the reciprocal exchanges were voluntary; the convention between the 
two countries was intended to facilitate emigration of members of minorities 
and to insure the liquidation of their property rights in the country from 





19 Pp, 259, 263. 

20 The book also treats of holding companies in banking and among industrial 
corporations, but not of their regulation, although the view is expressed that bank 
holding companies will have to be regulated. 

21 This review would be wanting if it omitted mention of the authors’ use of 
their incidental opportunity to discuss other matters requiring correction, notably 
the interchange of favors between promoters and some state governments, the 
promoters patronizing those states whose lax incorporation laws give promoters 
carte blanche, at the expense of desirable safeguards for the protection of investors. 
Pp. 316-17. There is a recent lay discussion on this subject. See Flynn, Why Cor- 
porations Leave Home (1932) 150 Atl. Monthly 268. 
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which they had emigrated. The convention between Greece and Turkey 
provided for compulsory exchange of populations, though as a matter of fact, 
most of the Greeks in Turkey had already left and the convention recorded a 
fait accompli as far as Turkey was concerned. Mr. Ladas follows through 
the story from the drafting of the conventions to the settlement of the emi- 
grants and refugees. Invaluable is his recourse to sources not easily available 
—the unpublished procés-verbaux of the Commissions and the personal 
experiences of many individuals connected with their work. These materials 
enable the author to shed light on the functioning of the Commissions in a 
manner which no worker over arid texts and documents could duplicate. 
Illuminating also are the comments on individual Commissioners; the human 
beings who work the machinery of international adjustment are too often left 
out of account. 

The difficulty of the task which faced the author may be judged from the 
variety of elements which he was forced to take into account — diplomatic 
history, legal questions ranging from Turkish land law to decisions of the 
Permanent Court of International Justice, financial problems, including ap- 
praisal of property, liquidation, finances of the Commissions, and bond issues 
by the governments. The task of selection and arrangement has been com- 
petently done, but there remains a certain awkwardness in the telling of the 
tale, and the text might have been improved by elimination of some of the 
detail. These difficulties and the resulting defects are absent from Part III 
which deals with the settlement of the exchanged populations. Here is a 
thrilling story. Some millions of persons transported to an unfamiliar terrain 
and the governments compelled to provide land and occupations. It is here 
that the materials for judgment on the fundamental problem are to be found. 

Does the exchange of populations present an acceptable alternative to the 
system of protection? Three processes must be examined before the question 
can be answered — migration, settlement, liquidation. Any large-scale migra- 
tion entails human suffering; forced migration is necessarily worse. Mr. 
Ladas makes no pretense of wringing the heart strings but the anguish of 
the refugees cries out from beneath the cold surface of the legal and adminis- 
trative detail. But would forced migration in times of peace be as horrible 
as it was during the Greco-Turkish wars? Settlement involves great social, 
administrative, and financial difficulties. Greece had the greatest burden to 
bear and admirable results were achieved. Yet Mr. Ladas points to the great 
price which was paid for the resulting ethnical homogeneity in the form of 
governmental debt. The process of liquidation and settlement between Bul- 
garia and Greece is a recital of bickering and delays with the emigrants and 
refugees coming off very badly indeed. The unfortunates exchanged between 
Greece and Turkey received nothing at all for the property they had left 
behind. A sad business all of this, and the reviewer for one would rather see 
governments held to strict standards of minority protection with all the re- 
sulting friction than see this spectacle repeated. Yet he fears that Mr. Ladas’ 
work, while definitive, will not be the last on the subject. The exchange of 
populations may soon become a popular pastime. 


A. H. FEtter.* 





* Thayer Teaching Fellow, Harvard Law School; editor, with others, of FonTES 
Juris GENTIUM. 
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REPRESENTATIVE OPINIONS OF Mr. Justice Hotmes. Edited by Alfred 
Lief. New York: The Vanguard Press. 1931. Pp. xxii, 319. $4.50. 


This collection of the opinions of Mr. Justice Holmes is a companion 
volume to The Dissenting Opinions of Mr. Justice Holmes issued by the 
same publisher in 1929. Like that book, it is obviously intended primarily 
for non-legal readers. The choice of opinions apparently is based chiefly 
on the presumed interest of the public in the subjects dealt with, and such 
classification as exists is popular rather than scientific. The index, how- 
ever, makes it easy to find whatever is desired, and the somewhat journalistic 
flavor of a number of the headings, while hardly in good taste, does little 
harm. In one particular only, that of omitting the citations of court de- 
cisions, does it seem to this reviewer that a mistake has been made. The 
omission diminishes the utility of the work to lawyers, and that it was 
done “for the sake of smooth reading,” is no adequate justification. 
The work of a great writer, like every work of art, should be taken as its 
author intended, and not otherwise. Mr. Justice Holmes wrote legal opinions 
in which citations are an integral part, not essays for the general public. 
But it is ungrateful to cavil at a minor defect when so much has been done. 
The cases reprinted are chosen with judgment and give a picture of Mr. 
Justice Holmes’ view of the law not easily obtained elsewhere. It could be 
wished that it might serve as a precedent for a volume containing collec- 
tions from the work of that all too small group of judges who have had both 
clarity of thought and charm of style, and whose individual contributions 
now lie buried in the mass of mediocre and confused writings produced by 
their less gifted fellows. The value of such a series, which might begin 
with Lord Mansfield and continue through Bramwell, Jessel, Bowen, and 
Fletcher Moulton, to name only a few of the English Bench, would be 
incalculable. 

The opinions of Mr. Justice Holmes suggest so many lines of thought that 
it is hard to select what to treat. Perhaps the most individual characteristics 
they disclose are, first, the vivid sense that Mr. Justice Holmes possesses 
of the relation of law and its administration to life as a whole, and second, 
the quality which Mr. Laski describes in his admirable introduction as “a 
detachment almost unique in judicial history.”2 The constant realization 
that law is not something which exists for its own sake, but that it is a part 
of life and of the machinery of society permeates all of these opinions. 
Mr. Justice Holmes’ detachment of mind is equally apparent. As Mr. 
Laski says, he has a definite and considered philosophy of life, but he has 
never allowed that philosophy unduly to influence his approach to legal 
questions. In constitutional law this detachment has enabled Mr. Justice 
Holmes to work within the theoretic limitations of the judicial functions 
as perhaps no other judge has been able to do. The classic doctrine that 
no statute should be declared unconstitutional except where no reasonable 
man could believe it to be within the legislative power has to him been no 
empty phrase, but a living rule of conduct. Again and again he has de- 
clined to interfere with legislative policies which he felt to be noxious or 
futile, and he has brought himself, to paraphrase his own words, to tolerate 
the thought which he hates. 





1 See note opposite p. xxii. 





180 HARVARD LAW REVIEW 


This detachment is not solely the fruit of an intellectual effort. It is, 
rather, the result of Mr. Justice Holmes’ entire life, not only of what he 
has consciously thought and done but of his whole method of approach to 
his profession, and to the discharge of his duties as a judge. He has been one 
of those rare and fortunate men in whom character and circumstances have 
combined to make them serve directly the highest ideals that underlie their 
work. Passing early from the lawyer’s business of representing private in- 
terests to legal scholarship and the duties of a judge, he constantly has been 
preoccupied with the fundamental principles of our system of laws and of 
government. Always aloof from politics and party, by temperament and 
training set apart from any particular economic group, touched in his youth 
with the patriotic enthusiasm of the Civil War, he has given to his pro- 
fession and his country a single-minded devotion. His work is stamped with 
a romantic idealism that has enormously added to his influence and goes 
far to explain the love which is joined to the respect in which he is held. 
No one can feel in his decisions that he is actuated consciously or uncon- 
sciously by class or party spirit, or moved by consideration of the economic 
interests of any social group to which he has been attached. No one be- 
lieves that he is using his judicial powers to bring about the triumphs or 
opinions of his friends. The reader, whether he agrees or disagrees with 
his conclusion, knows that it is the result of devoted effort inspired by un- 
qualified loyalty. It is the work of a man who serves the Democracy 
which is his sovereign, as the traditional Royalist serves his king. Because 
this is so, Mr. Justice Holmes will always remain a man apart, one of those 
noble and romantic figures whom men delight to remember and to honor 
not only for what they have accomplished but even more for what they 
have been. 

ArtHuR D. HI.t.* 





A BIBLIOGRAPHY OF ABRIDGMENTS, Dicests, DICTIONARIES AND INDEXES OF 
EnciisH LAW TO THE YEAR 1800. By John D. Cowley. London: 
Quaritch. 1932. Pp. xcv, 196. £1.15. 


This excellent piece of work is issued by the Selden Society, but not in its 
usual format. If it means that the Society is beginning a series of bibliog- 
raphies, it is doubly welcome on that account. Mr. Cowley’s thoroughly 
commendable book is not merely a bibliography. In his introduction he ex- 
amines, values, and often soundly criticises the books he enumerates. His 
entries give a sufficient extract from the title-page, and the colophon; also a 
complete bibliographical note, size, signatures and collation, particulars 
omitted from many legal bibliographies. He lists 294 publications within his 
period; a few of which are, as he warns his readers, apocryphal. A useful 
feature of his bibliography is a system of cross-references which enables one 
to trace the history and connections of a book. 

No one knows better than the reviewer the amount of work that must go 
into such a volume. One is all the more grateful to the author for immense 
labor so well spent. He is dealing with several interesting series of books, 
and the information he brings together could not elsewhere be found. One 
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cannot blame Mr. Cowley for not doing what he has not undertaken to do; 
and, indeed, he has made valuable studies of the earliest manuscript sources 
of the abridgments. Interesting history of legal education is concealed in 
these manuscripts. Would that another scholar might undertake the study 
of them. 

J. H. BEALE.* 





INTERNATIONAL ADJUDICATIONS. Modern Series. Vol. IV. Edited by John 
Bassett Moore. New York: Oxford University Press. 1931. Pp. xxvi, 
600. $2.50. 


This volume, the fourth, in Judge Moore’s series, contains the full record 
of the proceedings under Article VII of the Jay Treaty of 1794. The volume 
has for subtitle ‘“‘ Neutral Rights and Neutral Duties,” that is, the rights and 
duties of the United States as a neutral in the war of the French Revolution, 
a war in which the chief belligerents were Great Britain and France, the op- 
ponent and ally respectively of the United States ten years before. In the 
fullness of its texts, the clearness and interest of its historical introduction, the 
vividness with which the leading personalities are recalled to the reader, and 
the aid to the student furnished by a very copious index, the volume follows 
the plan and high standard of its predecessors. 

We are here dealing with matter which has greater legal and historical 
importance than that in the three preceding volumes of the series. We have 
in the fullest detail the story of the first statement of the policy of the 
United States as to both the rights and the duties of a neutral. The young 
nation had to deal simultaneously with both sides of the problem of neu- 
trality. It had not merely to assert what it claimed to be the rights of a 
neutral to carry on peaceful trade; it had also to discharge, in difficult 
political and psychological conditions,? the duty of a neutral not to per- 
mit its territory or its territorial waters to be made a base of operations or a 
place for naval equipment, and still less the theater of prize courts set up 
by a belligerent power. In doing so, it laid the foundation for the Alabama 
Arbitration and all that has followed for the judicial settlement of inter- 
national disputes. The story is told in the first part of the volume; the 
second part gives in full the decisions of the Commissioners under Article 
VII of the Jay Treaty together with, in the case of British captures, a re- 
print of notes taken at the time by two eminent civilians of the proceed- 
ings before the Lords Commissioners of Appeal in Prize Causes— the not 
very satisfactory predecessors of the Judicial Committee of the Privy 
Council.® 

Space does not permit —and indeed it would serve no useful purpose 
—to attempt a survey of the proceedings of the Commissioners or a dis- 





* Royall Professor of Law, Harvard Law School. 


1 See Book Review (1931) 45 Harv. L. REv. 225. 

2 To which the idiosyncrasies and undisciplined ardor of the Citizen Genét 
contributed. 

8 These notes were, as the preface to this volume recalls, discovered only about 
ten years ago by Professor Gaskoin. See the British YEAR Book OF INTERNATIONAL 
Law 1923-4, pp. 78-84. 
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cussion of the main points of eighteenth century prize law. But one or 
two points, not all of them purely legal, may be noticed. 

The Commission was organized by the same method as the Commission 
which sat under Article VI of the Jay Treaty — five members, two nomi- 
nated by each side and the fifth by unanimous agreement of the four al- 
ready appointed and failing such agreement to be chosen by lot as between 
two nominees, one of each side. The fortunate prevalence of good will and 
good feeling on each side rendered this method less disastrous than might 
have been feared. The four Commissioners failed indeed to agree unani- 
mously on a fifth, but each side was allowed to choose that one of a list 
of three names put forward by the other side which it would prefer. Both 
lists were composed with good faith and contained no name unworthy of 
its position. The two names thus selected out of the opposing lists were 
then submitted to the lot. The lot fell on the American name, Colonel 
Trumbull; he fully justified the choice. 

The work of the Commission was nearly wrecked at the outset by the 
reverence of the English Commissioners for decisions of the British Courts. 
The matter was referred to the British Government and was satisfactorily 
settled by the blunt common sense of the then Lord Chancellor, Lord Lough- 
borough,* against the scruples of the Commissioners. The British Govern- 
ment (on the advice presumably of the same Lord Chancellor, though this 
is not explicitly recorded) a little later showed equal good sense when a 
new obstacle to the work of the Commission arose from the over-exacting 
requirement of the British Commissioners—a requirement which has a 
chapter to itself in the history of international proceedings — that a claimant 
must have exhausted all his remedies in the courts of the Power against 
which he was claiming, before his complaint could be listened to by an in- 
ternational tribunal.® 

The Commissioners had the difficult task of having to give decisions which 
could hardly have won popular approval, especially in England. The cases 
involving the capture of American ships by the expedition against the French 
West Indies under the orders of that great seaman (teste Admiral Mahan), 
Sir John Jervis, afterwards Lord St. Vincent, were peculiarly embarrassing 
to the English Commissioners. The British admiral, as is perhaps the way 
of admirals of all nations, had taken the view that the one thing needful 
was to inflict all possible loss and damage on the enemy and to prevent his 
receipt of supplies, and had instituted, without, it seems, lawful authority, 
a local Prize Court which shared his opinions. The findings of this court 
had, as gently as possible, to be disregarded and, what was perhaps worse, 
sums distributed to the British officers and seamen as prize money under 
its orders to be refunded. But it was done. 

Lastly, let us note how large a part personality played in these proceed- 
ings. The two nations were both represented by able, honorable, and learned 
men. The American agent, Mr. Bayard, had English counsel for his ad- 
visers — in the beginning, Sir William Scott, the future Lord Stowell, and Dr. 





4 Lord Campbell does not mention this incident in his Lives or THE CHANCEL- 
Lors. It might have tempered the severity of his censure of Lord Loughborough. 

5 A similar scrupulosity had afflicted the American Commissioners under Arti- 
cle VI of the Jay Treaty and had produced an impasse in America. If we may 
imagine, after the fashion of Thomas Hardy in Tue Dywnasts, a slightly satirical 
Spirit of the Laws, we may suppose that at this point it smiled. 
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Nicholl. He walks with Scott over Richmond Hill, admires a view the 
charm of which even now is not completely destroyed by the growth of 
London, regrets that they have not time to see Pope’s villa, and ends with 
an excellent dinner of many friends. But this did not prevent the American 
Government obtaining awards of over $12,000,000 in satisfaction of neutral 
rights against a counter-obligation of $143,428 for non-fulfilment of neutral 
duties. The world had advanced since the time when an Arab arbitrator 
held that the two adversaries were like the “knees of a camel” and he 
could not say which was the right knee. “ Factum abiit, monumenta ma- 
nent” — which I will venture to translate freely by saying that the exact 
sums paid have no great importance for history or for law. What ought 
to be, and will be, abiding, is the monument of the spirit displayed in this 
settlement of great and historic controversies by the application of tact, 
good sense, and reason. 
JoHN FIscHER WILLIAMS.* 





SHOULD PRISONERS WorK? A STuDY OF THE PRISON LABOR PROBLEM IN 
THE UNITED States. By Louis N. Robinson. Philadelphia: The John 
C. Winsion Co. 1931. Pp. xii, 353. $2.50. 


In the introduction to the pioneer American crime survey report, Pro- 
fessor Frankfurter points out that though “the survey proved what was 
already suspected by many and known to a few, . . . the point is that the 
survey proved it. Instead of speculation, we have demonstration.” 1 This 
is precisely what Professor Robinson has done in his timely book. He has 
demonstrated, beyond peradventure of doubt, the truly appalling conditions 
that exist in our penal and correctional institutions with respect to the em- 
ployment of prisoners. 

This task was not as easy as might be supposed. For—and the fact 
cannot be too often repeated —even basic records of prison employment, 
the very minimum of an audit that any civilized society-ought to maintain, 
are notoriously missing in this field. Professor Robinson exercised the utmost 
ingenuity and patience in order to squeeze from the meager and otherwise 
unsatisfactory records a fair sample of the employment conditions in 
American peno-correctional institutions. He used commendable caution in 
the set-up and interpretation of his materials? He “leaned over back- 
wards ” in trying to be fair. And the result is a picture that should make 
every citizen hang his head in shame. 

The volume begins with a series of well-known answers to the important 
question that forms the title of the work. “ Should Prisoners Work?” 
Most assuredly. Because: (1) “ There is some curative power in good 





*Sometime Fellow of New College, Oxford; assistant legal adviser at the 
British Home Office; British Legal Representative on the Reparations Commission. 


1 Fospick et al., POUND AND FRANKFURTER ed., CRIMINAL JUSTICE IN CLEVELAND 
(1922) v. 

2 The reviewer found but one important item to criticize; namely, the inclusion, 
in column 8 of Table XX (pp. 202-03), of the items “ Paid on both Bases” (i.e., 
“time ” and “ piece-work”) and “ Data Inseparable” in single figures, instead of 
their separation. 
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honest work, . . . through it body and mind may be cleansed of impurities 
and habits may be established which will prove useful on release.” Con- 
versely, under idleness, the health of prisoners “ declines and in a large pro- 
portion of cases the mind, burdened by the monotony of the slowly passing 
hours in which neither hand nor brain is active, becomes affected....A 
criminal turned out of prison a more demoralized character than when he 
entered is rather certain to revert to crime. Thus the whole social action 
of arrest, trial, and punishment is frustrated, for its plain purpose is to 
hinder — not to foster—crime.” (2) Work is indispensable to maintain- 
ing the discipline and morale of an institution. (3) The burden of support- 
ing the prisoner’s family should not be borne entirely by others; he ought 
to contribute to their maintenance, not only because it is a continuing duty 
but because “ the economic bonds of family life . . . are often all-important 
in keeping men upright.” (4) It is just and proper that criminals should 
make restitution as nearly as possible. (5) The state is entitled to some 
contribution toward the cost of maintaining prisoners. ‘ Only on the ground 
that some state purpose will be served . . . can the maintenance at the 
state’s expense of a non-working prison population be justified.” 

Why, then, is unemployment or underemployment in penal institutions the 
rule rather than the exception? Why are “ the great majority of misdemean- 
ant prisoners under sentence” idle? Why are only half to two-thirds of the 
inmates of long-term institutions “ productively employed,” and why does 
even productive employment so often mean such “ over-assignment ” of men 
to jobs that, to take but one illustration, in one institution a hundred men 
can turn out 25,000 auto tags per day, while in another the same number 
of men produce but 8,000? Mr. Robinson summarizes his convictions on 
these questions thus: “ There are two main reasons for the unemployment 
of prisoners — poor management and the competition of prison-made goods 
with those produced by free labor. It is difficult to disentangle these two 
factors.” 4 

It seems to the reviewer that this diagnosis does not penetrate deeply 
enough. It is not at all a far cry from the facts to suggest that the creaking 
machinery of our general modern economic society is to be charged with 
primary responsibility for the idleness of prisoners. For when ten or more 
millions of son-criminal would-be producers are required to remain idle in 
a country teeming with rich natural resources, it seems rather naive to try to 
put prisoners to work. A fundamental attack upon the prison labor problem 
must take into account the fact that prison laborers are part of the total 
labor resources of any community; that if hordes of free laborers are un- 
employed then, a fortiori, many prisoners will be unemployed, so long as their 
products would compete, directly or indirectly, with those of free labor. 

But prisoners have been unemployed even in boom times, when general 
unemployment was not marked. Here, to be sure, is where the author’s two 
reasons for their unemployment have played a determining réle. By the 
same token, however, improvement of prison employment conditions will 
only mean the further precipitation of those forces of unplanned produc- 
tion that played such a part in the present depression. For example, Mr. 
Robinson tells us that “ poor management has several forms, not the least 
of which is the continued use of prison plants wholly out of date.” * But 





3 P. 19. 4 P. 44. 5 Ibid. 
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if improved industrial plants in penal institutions mean excessive production 
unrelated to consumptive anticipations, then our prisons will be contributing 
their share, however small in total volume, to the next tragi-comedy of 
glutted markets existing side by side with large-scale unfilled human wants. 
In brief, prison industry planning, to be realistic, can be carried on only in 
the larger setting of general economic planning. In a planned economic 
society the prison labor needs would be taken into account in the general 
problems of production, distribution, and consumption. 

But pending such fundamental planning, there are unquestionably local 
industrial and employment improvements in the various prison systems that 
can and should be made. Professor Robinson’s book is very specific as to 
these possibilities. It is full of detailed practical suggestions for studying 
the prison population from an industrial point of view, analyzing possible 
markets for prison-made goods, classifying various jobs, allocating particular 
industries to different institutions, determining wage scales, etc. But it seems 
to the reviewer that the author’s chief contribution is his emphasis on the 
primary aim of prison industry—to turn out improved human beings, if 
possible, rather than to “turn in” industrial profits to the state treasury. 
Overstress of the profit motive bedevils the entire correctional régime. It 
interferes with such things as proper schooling, with health and recreational 
programs, with opportunities for inmate self-government experiments. When 
the state sets up a factory in a prison, it is not embarking primarily on a 
business venture, but implementing the institution with tools for the in- 
dustrial improvement of the inmates, exactly as it implements it with educa- 
tional instruments. Professor Robinson rightly points out that, “ Even 
though it may be extremely difficult to put prison industries on a paying 
basis financially, they should always be set up as a part of a sane penological 
program. ... To make bricks without straw is easy compared with the 
task of making decent citizens out of criminals without work.” ® 


SHELDON GLUECK.* 
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Bonps WitTHout Sarety. Anonymous. New York: New Republic, Inc. 
1932. Pp. xiv, 240. $1.00. 


According to the preface, the author is a former employee of one of the 
largest real estate bond houses. This makes more valuable the author’s point 
that factors other than the economic depression were contributing causes of 
the default in so many mortgage bonds. Greed for an underwriting profit led 
to the issuance and sale of new bonds, which were then financially unsound. 
Smaller equities and slower amortizations were hidden under such glowing 
titles as “‘ Junior Participation First Mortgage Sinking Fund Gold Bond Cer- 
tificates Series B” and “ General Mortgage Fee & Leasehold 64% Sinking 
Fund Gold Bonds.” The unsound basis of such slogans as “ X years without 





6 P. 289. 
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loss” is graphically set forth. But perhaps most important is the exposé of 
the protective committees formed by the same house that issued the bonds. 
The author’s plea for curbing the activities of such committees now, and pre- 
venting the recurrence of uncontrolled issuance of securities in the future, 
sounds as a challenge, which apparently has not been entirely ignored. Re- 
cently, one mortgage bond house was ordered into a receivership under the 
Martin Act when it was found that junior securities were being sold to cus- 
tomers who thought they were receiving first mortgage bonds, and that the 
properties behind some of the issues were already in default on taxes when the 
bonds were sold. On the same day an injunction against proceeding with 
one of the house’s reorganization plans was upheld on a showing that the pro- 
visions of the plan were not to the best advantage of the bondholders. And 
in another case, the apparent monopoly of the issuing house to form a pro- 
tective committee was broken. An order was affirmed which compelled the 
issuing house to disclose the names and addresses of all the investors in a de- 
faulted issue so that it is now possible for the bondholders to form their own 
committees. ’ 


THE BritisH SysTEM OF SocIAL INSURANCE. By Percy Cohen. New York: 
Columbia University Press. 1932. Pp. 278. $3.50. 


This book is just what it purports to be —an exhaustive and yet concise 
account, historical and descriptive, of the British schemes of social insurance, 
which since the war have been such a frequent subject of uninformed dis- 
cussion in this country. It is essentially a reference work, and, as such, is 
logically outlined and carefully indexed, so that the reader desiring informa- 


tion about health insurance; widows’, orphans’, and old age pensions; unem- 
ployment insurance; workmen’s compensation; or industrial insurance can 
turn quickly to the material he seeks. Because of the focus of public atten- 
tion upon the subject in the past two years, the eighty-odd pages on unem- 
ployment insurance will probably be of great interest to the American. That 
the author’s method is analytical and expository and not at all critical is per- 
haps more justly to be viewed as a tribute to his judgment than a failure 
to exercise it, since his subject matter is so entirely contemporary and 
so rapidly changing. If the evolution of social insurance follows a different 
course in this country than in England, one reason will be that such a study 
as this has enabled us to predict results and avoid mistakes. 


Cases ON Arr Law. By Carl Zollman. Second edition. 1932. Pp. xvi, 
612. $6.00. 


In an effort to keep up with the fast developing problems in the field of 
air law, the editor has devoted more space in the present edition to airports, 
common carriers, radio licenses, statutory construction, and gasoline taxes. 
The chapters on air mail and the history of the radio act have been omitted. 
Although the book has been thoroughly modernized in all particulars, the 
older cases have been retained in the footnotes making it almost encyclopedic 
in scope. There is still doubt, however, whether the subject matter is adapted 
to separate consideration by the law student. See Book Review (1930) 43 
Harv. L. Rev. 981. With the possible exception of the chapters on airspace 
rights and radio licenses, the material treated would seem to involve no 
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principles peculiar to air law. But whatever its merits for classroom study, 
the high quality of the footnotes and the inclusive nature of the contents 
make the book valuable as a handy digest. 


CasEs ON Business Law. By William Everett Britton and Ralph Stanley 
Bauer. Second edition. St. Paul: West Publishing Co. 1932. Pp. xxxi, 
1219. $5.00. 


This book is designed to present to students in colleges of commerce and 
business administration a picture of various legal aspects of commercial prac- 
tice, together with an appreciation of the time to employ competent counsel. 
The cases, most of them modern, are grouped into forty-five chapters treat- 
ing the law of contracts, agency, negotiable instruments, sales, partnership, 
and corporations. Pertinent sections of the different uniform laws are incor- 
porated throughout. A glossary of legal terms aids the lay reader, and each 
topic is prefaced by a short introduction explaining the problems involved. 
Substitution of problem cases for many judicial decisions might have offered 
certain advantages. See Book Review (1923) 32 YALE L. J. 299. Case 
reading is a tool of the legal technician, and a method of instruction requiring 
the commercial student to become very familiar with its use seems misap- 
plied. His interest would probably be more quickly aroused and his imagi- 
nation stimulated to a more active degree if the case reading were varied by 
suggestive problems, questions, and short readings in commercial practices. 
But if a survey of business law by the case method is desired, this volume 
should prove eminently satisfactory. 


EXTRATERRITORIALITY IN JAPAN. By F. C. Jones. New Haven: Yale Uni- 
versity Press, 1932. Pp. ix, 237. Price $3.00. 


This is a competent study of a major problem in Far Eastern relations 
during the last century. The United States took the lead in acquiring extra- 
territorial rights in Japan, and Great Britain took the lead in abolishing 
them. The study deals chiefly, therefore, with relations between Japan and 
the United States and Great Britain, and the author’s study of diplomatic 
correspondence was limited to that of these three countries. “ The working 
of the extraterritorial system ” is briefly described (c. 4), with perhaps too 
little attention to juristic analysis of the problems which arose; the author 
concludes that it “ was at best a makeshift, and that the defects inseparable 
from it, apart from the abuses which attended it, justified its abolition so 
soon as the Japanese had put into effective operation an adequate body of 
law and an efficient judiciary.” P. 70. The volume has a bearing on the 
present struggles of China and Persia to abolish extraterritoriality, and on 
the relations of the Powers with Egypt and Siam. Credit is due to the Japan 
Society of New York for encouraging its publication. 


FAMILY QUARRELS: THE PRESIDENT, THE SENATE, THE House. By George 
Wharton Pepper. New York: Baker, Voorhis & Company. 1931. 
Pp. ix, 192. $2.50. 

This admirable little book brings together a series of three lectures de- 
livered by the former Senator from Pennsylvania at the University . of 

Virginia Law School. The national government is the family referred to; 
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and the quarrels are those which have arisen between the president and 
Congress, particularly the Senate, over treaties, nominations and removals, 
and congressional investigations. These papers are made delightful reading 
by the author’s lucid and familiar style and his narration of many absorbing 
and in some cases unfamiliar episodes. For instance —the course in the 
Senate of the Hay-Pauncefote Treaty and the Treaty of Versailles, around 
which gathered two of the greatest intra-governmental storms of modern 
times; the rejection in 1925 of Charles Beecher Warren for Attorney General, 
when there had not been a cabinet rejection for fifty-seven years; the Teapot 
Dome Inquiry, one of nearly three hundred congressional investigations 
between 1789 and 1925, during which time the Senate has replaced the House 
of Representatives as the “Grand Inquisitor.” All are told with a rich 
historical and constitutional background, with a shrewd analysis of men, 
motives, and measures. The peculiar merit of this book is that the author 
has a first-hand knowledge of many of the incidents and his judgment in 
regard to them is tempered by experience. ‘If one wants to describe the 
Senate as it ought to be he will do it if he declares that the Senate should 
make a co-operative use of its treaty-making power, an independent use of 
its power of investigation, and a distinctly subordinate use of its power to 
reject nominations.” P. 85. 


SMALL LoAN LecIsLATION. By David J. Gallert, Walter S. Hilborn, and 
Geoffrey May. New York: Russell Sage Foundation. 1932. Pp. 255. 
$3.00. 

This book, the third in the Small Loan Series, may prove useful to those 


lawyers who serve as counsel for small loan agencies; it may enlighten a few 
lawyer legislators; but to the average reader its chief interest lies in the 
practical illustration it gives of the difficulties attending any attempt to alter 
economic conditions abruptly through legislation. The small loan (about 
$300) with exorbitant interest (up to 1300%) imposed upon ignorant and 


“ 


necessitous borrowers was the evil. Many states turned first to the “ pro- 
hibitive theory ” which set a low limit (as low as 6%) for interest and pun- 
ished those who asked higher limits by forfeiture of the loan and criminal 
liability. Such legislation sent “loan sharks” under cover while their rates 
were increased to compensate the lenders for the added stigma and danger of 
their profession. The small borrower existed and had to be satisfied illegally 
if legal means were made economically impossible. The legislation to which 
the majority of the states have since turned is denominated by the authors of 
this book as the “ Regulated and Supervised Commercial Theory.” Lenders 
are allowed reasonable returns (about 34% per month) commensurate with 
the risks in order to encourage the entrance of responsible capital into the 
business. Small loan agencies are licensed and carefully regulated. Due 
recognition of the economic necessities of the situation has proved more effec- 
tive in eliminating its evils than did blanket prohibition. 
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